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Limitation of liability

The Legal Toolkit for Charities is intended to provide a summary overview of certain legal issues that may 
be faced by the trustees and employees of charities from time to time. It also contains various sample 
documents designed to assist charities when reviewing or drafting simple legal agreements. However, none 
of the information contained in this Toolkit is intended to be used as, and it must not be used as, legal 
advice, whether on general questions of law or on questions relating to any specific matter. Similarly, while 
the sample documents in the Toolkit may give charities a ‘head start’, they are not intended to be relied 
on, and they must not be relied on, as being suitable in any specific case.

The Toolkit does not purport to be an all‑inclusive guide to the factors that each charity might need to take 
into account when evaluating any particular situation. In each particular case, charities should carry out 
their own analysis, draft their own documentation and consider whether they need to seek legal advice. 
For further information on this, please refer to the chapter ‘A short guide to instructing solicitors’.

The information contained in this Toolkit is given as at 14 July 2017. Because it is being given for 
background information only, none of the authors of this Toolkit makes any representation as to its 
relevance or completeness for any given situation. Similarly, none of the authors is assuming any obligation, 
and has no responsibility, to supplement or update the Toolkit, whether because applicable laws or 
regulations change, further information becomes available, circumstances change, or otherwise.

For the avoidance of doubt, a solicitor and client relationship does not exist between any charity (their 
trustees or employees) and any of the authors of this Toolkit simply because this Toolkit has been made 
available to charities (their trustees and employees). In any event, the liability of any of those authors in 
relation to this Toolkit shall be excluded, or limited, to the maximum extent permitted under applicable 
laws or regulations and regardless of how that liability arises.
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Introduction from Slaughter and May

We are delighted to introduce the Legal Toolkit for Charities. The Toolkit 
initially came about through a long‑standing relationship with Carers Trust 
and over recent years has been adapted to be used by other charities. 

This resource has been designed with real life legal issues in mind and is 
intended as a reference tool for UK charities. While it does not replace 
the need for seeking legal advice about specific issues, we hope that it 
will enable charity professionals to better understand some of the legal 
challenges that they may face in their day‑to‑day work.

We continue to join forces with law firms Stone King and Burness Paull to 
prepare the Toolkit and thank them for their time and expertise.

This collaboration is just one of the varied ways in which we support 
charities: from financial assistance and legal expertise to strategic advice, 
volunteer time, in-kind assistance and more. As a firm, we direct our 
resources and people to important issues where we can add value and make 
an impact.

We hope that you find the Toolkit useful and welcome feedback on 
how it is used in practice. Please send any comments or questions to 
corporateresponsibility@slaughterandmay.com.

Dominic Robinson 
Partner and Chair of the Corporate Responsibility Committee  
September 2017



Legal Toolkit for Charities2

Contributing firms

Many regard Slaughter and May as one of the most prestigious law firms in the world. We advise on high 
profile and groundbreaking international transactions and our clients include governments, multinational 
corporations and financial institutions. We advise more FTSE 100 and FTSE 250 companies than any other  
law firm.

We think carefully and creatively about the role we play in giving back to the community. About half of our 
lawyers and business professionals take part in our corporate responsibility programme, which includes a 
diverse range of volunteering and pro bono initiatives. We encourage our lawyers to use their expertise in a 
different context by assisting charity clients on a pro bono basis.

Within this Toolkit, Slaughter and May has written a number of chapters including: ‘A short guide to 
instructing solicitors’; ‘Pro bono advice: when and how to access it’ in collaboration with LawWorks, 
iProBono and TrustLaw; as well as the legal guidance covering commercial contracts, data protection, 
employment law, intellectual property, English and Welsh property law and VAT.

For further information, please visit www.slaughterandmay.com  
Or email corporateresponsibility@slaughterandmay.com
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Burness Paull is one of Scotland’s premier law firms, acting for private, public and third sector clients 
across the UK and globally. It has offices in Aberdeen, Edinburgh and Glasgow and its activities are 
wide‑ranging, with specialist teams for a large number of sectors and practice areas. Of particular 
relevance is its expertise and experience in advising charities – ranging from major international charities 
and large‑scale public sector offshoot charities, to small community development trusts operating at a 
grass-roots level on a full range of legal issues. It is one of the top firms in Scotland for its work in this 
sector. The firm has a genuine understanding of the demands of third sector organisations, gained through 
its broad experience of acting for charities of all sizes. It is committed to delivering clear, astute solutions 
that add real value. Within the Toolkit, Burness Paull has written the chapter ‘Property law guidance for 
Scottish Charities’.

Burness Paull also contributed to the chapter ‘Commercial contracts law guidance’ and has co‑written the 
chapter ‘Charity law guidance’ with Scottish charities in mind.

For further information, please visit burnesspaull.com or contact Stephen Phillips or Steven McKinlay on 
0141 248 4933.

Charity and voluntary sector work is at the heart of Stone King’s practice. The firm is independently 
recognised as one of the leading practices in the UK and it acts for hundreds of voluntary organisations 
and charities, ranging from local community groups to large, household-name charities. Stone King 
operates from Bath, Birmingham, Cambridge, Leeds and London and, as one of the largest specialist 
charity legal teams in the country, they combine market‑leading expertise with a holistic, local service 
to suit organisations of every sort and stage of development. 

Their aim is to provide practical assistance based on their specialist knowledge and extensive experience 
of the charity and voluntary sector. Their contribution to the Toolkit is just one example of their 
commitment to assisting the sector. Within the Toolkit, Stone King contributed the English and Welsh 
aspects of the ‘Charity law guidance’ chapter.

For further information, please visit www.stoneking.co.uk or contact Tom Murdoch on 020 7796 1007 
(London), 0113 457 0161 (Leeds) or Tim Rutherford, Sector Head, on 01225 337599 (Bath). 
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A short guide to instructing solicitors

1. Introduction

The Legal Toolkit for Charities has been written to 
support the trustees and employees of charities 
as they deal with the types of legal challenge 
most often faced by small charities. However, the 
Toolkit is not designed to replace the need for 
specific legal advice – there will be times when 
it is necessary to instruct a solicitor. This chapter 
provides a step‑by‑step guide to instructing a 
solicitor and guidelines that may be useful when 
keeping costs to a minimum is likely to be a 
priority. Adopting the principles discussed in this 
chapter will also assist charities that are able to 
access pro bono (free) support from law firms, by 
ensuring that they understand the relationship 
between the firm and the charity and can make it 
as easy as possible to enable the firm to offer its 
support. Further information about pro bono legal 
support can be found in the next chapter ‘Pro bono 
advice: when and how to access it’.

2. Before instructing a 
solicitor: organisation and 
planning

It is important to be clear about what help is 
required, which documents will be relevant and 
what questions should be asked. Time should be 
spent beforehand to ensure that the person asking 
for help on behalf of the charity knows exactly 
what is required and has accurate information in 
relation to the problem. Most solicitors will bill 
by time, so it pays to keep to the point. However, 
do not be so time conscious that you omit to give 
vital information or fail to ask questions where 
clarity is needed.

3. Choosing a firm: the 
importance of research

There are many law firms and it can be difficult to 
decide exactly which one to instruct. Factors to 
bear in mind include cost, expertise, availability 
to do the work and, possibly, location. Local high 
street firms are likely to be cheaper than larger 
City firms (i.e. large firms based in the City of 
London); however, in some cases, the larger firms 
may have more expertise in the relevant area of 
law. The Chambers and Partners and Legal 500 
websites are useful for researching and selecting a 
law firm or a barrister. The Law Society website has 
a ‘Find a Solicitor’ tool that might also be useful.

Some firms have considerable experience in 
advising charities and it can be helpful to draw on 
this background, particularly if the nature of the 
help required is not straightforward.

Firms may be willing to act for charities on a 
pro bono or reduced fee basis so it is always 
worthwhile to ask the firm you instruct whether 
they offer pro bono services. The likelihood of a 
firm agreeing to offer some pro bono support is 
increased if they have a pre‑existing relationship 
with the charity.

Firms are more likely to provide pro bono support, 
either directly or via a pro bono brokerage service, 
if the request for help is relatively straightforward. 
When receiving pro bono assistance, it is 
important to try to respond to requests for further 
information from the firm as quickly as possible: 
a firm may have capacity to handle a pro bono 
matter when agreeing to accept the work, but 
things can become more difficult if several weeks 
or months pass and the matter is not resolved, 
particularly if the workload of the relevant lawyer 
changes in the intervening period.
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Once a firm has been selected, find out who will be 
doing the work. Partners are more expensive than 
associates (also called ‘assistants’), but may do the 
work more quickly or have more experience, which 
could be important in a complicated matter. It is 
also important to ensure that you are instructing 
a solicitor on an issue that is within their area of 
expertise, especially when your problem is in a 
specialist area. In the case of partners, you may be 
able to learn more about their areas of expertise 
by visiting the firm’s website and looking for 
information about specific individuals.

4. Instructing the solicitor: 
five key questions

Once a shortlist of law firms has been drawn up, it 
is a good idea to make appointments to meet the 
solicitors and explain your problem. In most cases, 
a solicitor will be willing at the outset to discuss 
the legal issue in principle and provide an estimate 
regarding what the case will cost. This initial meeting 
is often free of charge, but you should check this 
with the firm when you make the appointment.

At the initial meeting, five key questions to ask the 
solicitor are:

I. Do you understand the charity’s case?

Explain your problem and concerns and explain 
what you hope to get from the legal advice. 
Ask the solicitor to summarise the advice 
given and, if possible, set it out in writing. 
It is important to ensure that the solicitor 
understands fully the charity’s position. It is 
also important that the charity understands the 
solicitor’s advice. If in any doubt, the charity 
should have another conversation with the 
solicitor to clarify the situation.

II. What is the likely timescale?

How long will the matter take to conclude? 
What could delay the conclusion of the case?

III. What are the prospects of success?

If considering litigation, would mediation or 
negotiation directly with the other party be a 
better course of action?

IV. How much will it cost?

How much does the solicitor charge per hour? 
How much is the final bill likely to be? What 
other expenses should be anticipated? If 
considering litigation (in an employment matter, 
for example), will the charity run the risk of 
being asked to cover the other side’s costs?

The more relevant information you can give 
to the solicitor, the more accurate their 
estimation of costs is likely to be. It is worth 
keeping in mind that the original estimate may 
need to be revised, for example if the matter 
develops in an unexpected manner and requires 
more of the solicitor’s or even a barrister’s 
time. For this reason, all estimates should be 
used only as guidelines.

Where practicable, the charity should seek a 
fixed fee.

V. What do we need to do?

Ensure you know what, if anything, the charity 
needs to do next.

It is unlikely that the solicitor will be able to give 
definitive answers to questions II, III and IV but the 
most important point is that they understand the 
problem and that you understand the advice.

5. Deciding who to instruct

From the basis of these meetings, select the law 
firm that best suits your individual needs. With 
legal advice, just choosing the cheapest or fastest 
option is not necessarily the best way forward.

The solicitor will send the charity a client care letter 
shortly after the first meeting. This should contain 
confirmation that the firm has agreed to handle the 
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matter, details of the solicitor responsible for the 
work (and their level of seniority), details of likely 
progress reports and how they will be received (by 
telephone, email or letter), and details of the firm’s 
complaints procedure.

6. The ongoing relationship: 
getting the most from a 
solicitor

To ensure a good working relationship with a law 
firm, it is important that a charity acts as a good 
client. This helps both parties to work jointly to 
achieve a successful result. Therefore:

• be as candid, clear and detailed as possible 
when instructing a solicitor and make sure that 
he or she understands what the charity is trying 
to achieve;

• keep any documentation in good order and 
make sure that the solicitor is not swamped 
with irrelevant documents or information;

• ensure that any correspondence received by 
the charity is read carefully;

• if the solicitor requests documents or requires 
action to be taken by the charity, endeavour to 
respond as promptly as possible;

• do not be afraid to ask for progress reports, 
but try to avoid bombarding the solicitor with 
requests for information;

• pay bills on time; and

• be willing to compromise. Do not reject the 
solicitor’s advice just because it does not 
favour the charity. Ask the solicitor to explain 
the background to the advice and see if a more 
appropriate solution can be found. Trustees of 
a charity are under no obligation to take advice 
given but must instead act in good faith in the 
best interests of the charity. Therefore, as long 
as such advice is sought and considered where 
necessary, there is no absolute requirement to 

follow it, but the trustees should keep a record 
of why they chose to depart from that advice.

7. Other issues to consider

A. Funding legal fees

If the firm is not acting on a pro bono basis, 
consider whether trust funds can legitimately be 
used to pay for legal advice.

The charity must ensure that the need for legal 
advice is ‘reasonable and proportionate’ and they 
will need to be able to justify to themselves and 
any person who questions them that they are 
acting in the best interests of the charity and 
its beneficiaries, and that they were properly 
informed in order to make their decisions.

It should be noted that Charity Commission or 
court consent may be required for the use of 
the charity’s funds in connection with legal fees, 
especially where litigation is involved or the advice 
provides direct personal benefit to a trustee.

B. Trustees’ position

There may be cases where, in addition to the 
legal advice required in respect of the matter, 
the trustees need legal advice as to their position 
under charity law. The Charity Commission is 
a useful contact in the first instance to assist 
trustees in considering this question.
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Appendix: useful websites

The following websites contain useful information to supplement this chapter.

Chambers and Partners and Legal 500

www.chambersandpartners.com 

www.legal500.com

Law Society’s ‘Find a Solicitor’ (England and Wales)

http://solicitors.lawsociety.org.uk/

Office of the Scottish Charity Regulator

www.oscr.org.uk

Scottish Law Society (look for ‘Find a Solicitor’ on the homepage)

www.lawscot.org.uk/

The Charity Commission

www.charity‑commission.gov.uk

http://www.oscr.org.uk/
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Pro bono advice: when and 
how to access it
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Pro bono advice: when and how to access it

1. Introduction

The cost of legal advice can mean some 
organisations will be reluctant to instruct a 
solicitor for fear that their costs will escalate. 
Prohibitive legal fees should not prevent a charity 
from taking legal advice where it is necessary: the 
provision of legal advice on a pro bono (free) basis 
can sometimes make it more accessible.

This chapter discusses three sources of pro bono 
advice for charities: LawWorks, TrustLaw and 
iProbono.

It is important to note that it may be easier or more 
efficient to instruct a local solicitor or a firm with 
a proven track record of assisting charity clients 
and incur fees, rather than attempting to access 
pro bono or reduced fee advice (for example if the 
charity is involved in a dispute with an imminent 
deadline). Firms that offer pro bono services 
through referral organisations are often corporate 
commercial practices with limited experience of 
acting for charity clients. While the quality of legal 
advice provided by these firms will be good, the lack 
of sector experience might be a disadvantage when 
dealing with matters where the organisation’s status 
as a charity is of particular importance.

Firms with a strong charity law practice can 
support charities with a broader knowledge and 
experience of the challenges faced by the charity 
sector, but these firms might be less inclined to 
offer their services on a pro bono basis.

It may be that your organisation could seek pro 
bono support for straightforward matters and 
resolve to pay for legal advice from relevant law 
firms when faced with more complex problems. 
If a charity has a relationship with a firm as a 
fee‑paying client, it may be able to make an 
occasional request for pro bono support. While 
firms are never obliged to accept a matter on a pro 

bono basis, most will make the decision based on 
issues such as the complexity of the work and the 
current workload of relevant lawyers.

2. LawWorks’ Not‑For‑
Profits Programme

‘LawWorks’ is the operating name of the Solicitors 
Pro Bono Group and is a charity working in England 
and Wales to connect volunteer lawyers with people 
in need of legal advice, who are not eligible for legal 
aid and cannot afford to pay, and with not-for-profit 
organisations also seeking help with a legal matter.

Where a not-for-profit organisation needs help with 
a one‑off legal issue, LawWorks matches it with 
a volunteer lawyer from its network of member 
law firms and in-house legal teams who can advise 
on that matter (its network includes Slaughter 
and May). LawWorks’ services are free of charge 
to the charities and the legal advice provided by 
volunteers is given on a pro bono basis.

Volunteers can advise on a wide variety of legal 
work such as intellectual property, employment, 
property, tax, commercial/contract, insurance, 
insolvency, data protection, defamation and 
company/charity law. Examples of discrete 
matters that volunteers can help with include 
drafting a contract, reviewing a lease, updating 
a constitution/articles, advice on a merger and 
clarifying rights in a commercial dispute.

The application process is simple. Charities can 
visit the LawWorks website and complete a short 
online application form (www.lawworks.org.uk/
legal-advice-not-profits/free-legal-assistance).

Project staff then review the application in light 
of LawWorks’ eligibility criteria and work with the 
charity to gather more information and see how it 
can help.
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Once an application is approved, the project team 
endeavours to find a suitable pro bono solicitor as 
quickly as possible. This can take a few weeks and 
it is important to keep this in mind if the matter 
is time sensitive (for example in the case of some 
employment disputes).

If a charity’s case is accepted by a volunteer, it will 
become a charity client of that firm or in-house 
legal team and will work directly with their 
solicitors, although the LawWorks team will still be 
available to assist with the relationship and deal 
with any problems.

After a case has been placed, the not-for-profit 
organisation is welcome to apply to LawWorks again 
in the future if it needs help with a new matter.

For charities seeking ongoing assistance, LawWorks 
has launched a new pilot project called ‘Honorary 
Counsel’. Not-for-profit organisations are matched 
with volunteer lawyers on a longer‑term basis 
to carry out basic health checks of their main 
documents and to give initial advice when needed. 
The application approval process is similar to the 
one described earlier and specific charity law help 
is excluded from the scheme. Applications can be 
made by completing a simple online form (www.
lawworks.org.uk/legal-advice-not-profits/initial-
advice‑and‑health‑checks). 

LawWorks also produces short online videos about 
common legal issues faced by small not-for-profit 
organisations, which are all free to watch on its 
website or download as podcasts. These ‘Free 
Talks’ (found at www.lawworks.org/legal‑advice‑
not-profits/free-videos) aim to help charities when 
making important decisions and cover topics such 
as charity, contract and employment law.

3. TrustLaw

TrustLaw is the Thomson Reuters Foundation’s 
global pro bono service that links high impact 
charities and social enterprises with the best law 
firms in over 175 countries around the world. Their 
mission is to spread the practice of pro bono to 

help as many NGOs and social organisations as 
possible. 

TrustLaw has a rapidly growing network of over 
4,000 members, including over 700 firms and 
in‑house legal teams. The service is free for all 
involved. To date, they have connected over 3,000 
pro bono legal projects.

TrustLaw can help with a variety of projects to 
build the capacity of organisations. Some of the 
common requests they can assist with include:

• corporate law – legal structures for not‑
for-profit and social enterprises, expanding 
operations abroad and proper governance 
practices, including the roles and 
responsibilities of board members;

• employment law – proper hiring and employee 
benefits practices and best practices for 
managing volunteers;

• contractual law – commercial contracts, terms 
and conditions and advice on issues relating to 
disputes;

• intellectual property – protecting and defending 
IP through trade marks, patents, and copyrights, 
and privacy and data protection; and

• regulatory and tax obligations – reporting 
activities, fundraising limitations and cross‑
border operations.

TrustLaw also works with its members to carry out 
in‑depth analysis of laws relating to social issues 
such as human trafficking, forced labour, domestic 
violence, sexual and reproductive health to support 
organisations’ policy and advocacy agendas. 
These legal research programmes tend to be 
multi‑country and focus on social or policy issues 
such as social innovation, human rights, health or 
education. 

Organisations can apply to join TrustLaw for free 
through its website. Once the application has 
been processed, members will have access to their 
own account on an online portal where they can 
submit any request for pro bono legal assistance. 
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A member of TrustLaw’s legal team will follow up 
to discuss the request in more detail before this is 
circulated to legal members, who can then submit 
offers of assistance. 

TrustLaw highlights the brilliant work of its 
members in the annual TrustLaw awards and 
through the publication of impact stories on its 
media platforms.

4.

iProbono is a not-for-profit organisation that 
strengthens civil society organisations by providing 
them with free comprehensive legal support. The 
process is simple for the organisations and the law 
firms, lawyers and students. It can be accessed via 
the iProbono website (www.i‑probono.com).

Charities are asked to create an online profile 
containing the basic details of the organisation. 
Whenever pro bono advice is required, the 
charity can then post details of the request 
online. iProbono’s Programmes Team analyses the 
legal requirements and identifies suitable legal 
professionals from their network of pro bono 
lawyers, barristers, students etc. They reach out 
to the relevant volunteers and assign the project 
to the suitable volunteer who has confirmed 
their availability. The iProbono Programmes Team 
works closely with the pro bono volunteer and the 
charity to ensure that the project is completed 
satisfactorily in a timely manner and the work is of 
a high quality. 

iProbono’s network is global and they are able 
to identify suitable volunteers from their pool in 
many jurisdictions. In addition to capacity building 
work, iProbono also offers litigation including 
pursuing strategic case work that leads to legal 
reform, particularly in South Asia and elsewhere. 
While they are a small organisation, they punch 
well above their weight and can call upon a large 
global network of 60,000 legal experts. 

For more information about iProbono and how they 
can help your organisation, contact Binita Modi, 
Relationship Director at binita.modi@i‑probono.co.uk

5. Accessing the services

The three brokerage services mentioned in this 
chapter can be accessed through their websites:

LawWorks’ Not‑For‑Profits Programme 

www.lawworks.org.uk/legal-advice-not-profits

TrustLaw

www.trust.org/trustlaw/

iProBono

www.i‑probono.com

http://www.lawworks.org.uk/legal-advice-not-profits
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Charity law guidance
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Charity law guidance

1. Introduction

This chapter addresses the most frequently asked 
questions relating to charity law. Charity law 
differs for charities based in England and Wales 
and for charities based Scotland, so differences 
have been highlighted where necessary. It should 
be noted that charities registered in England and 
Wales have to comply with Scottish charity law if 
they operate in Scotland – see section 11 below.

The Appendix to this chapter contains a list of 
useful websites.

2. Charity structures

A. What structures are there?

Broadly speaking, there are four main charity 
structures: the unincorporated association, the 
charitable trust, the charitable company and the 
Charitable Incorporated Organisation (‘CIO’). For 
Scottish charities, there is the Scottish Charitable 
Incorporated Organisation (‘SCIO’) in place of the 
CIO. There are other legal structures available 
- community benefit societies and charitable 
corporations created either by Royal Charter or by 
an Act of Parliament. These less common structures 
are not considered in this Toolkit.

B. What are the key differences 
between them?

Trusts and unincorporated associations tend to 
be the simplest structures to operate. However, 
neither the trust nor the unincorporated 
association has its own, separate legal 
‘personality’, so that the trustees must hold the 
charity’s assets (and enter into contracts, if any) 
personally on behalf of the charity. Under the 
law of England and Wales, the trustees remain 
fully liable for the debts of the charity; they 

are therefore potentially personally liable if the 
charity’s liabilities exceed its assets.

The position under Scots law is slightly different - 
trustees will normally not be liable for debts of the 
trust, providing they make it clear that they are 
entering into contracts, leases, etc. as trustees and 
not in a personal capacity (although there could 
still be personal liability for trustees in certain 
circumstances).

Unincorporated associations are not regarded 
for most legal purposes as having any existence 
separate from the individuals involved in the 
organisation. That means that the signatories to a 
given contract and/or all the individuals sitting on 
the management committee could find themselves 
personally liable if the organisation was unable to 
meet its debts and other liabilities.

Charitable companies tend to be slightly more 
complicated to operate but they provide the clear 
benefit of limited liability to the trustees. This is 
because the charitable company is a separate legal 
person to the trustees and members and can enter 
into contracts in its own right. Therefore, although 
the trustees have certain legal duties under 
charity law and company law, the members of the 
company have limited liability (normally stated as 
a nominal £1); it is the charity itself that is liable 
for its own debt and not the individual trustees 
or members. Because the charitable company is 
treated as a separate legal ‘person’, it is much 
easier for charitable companies to hold property 
than unincorporated charities.

The CIO is the first legal structure created in 
England and Wales specifically for charities. It 
has a corporate structure but unlike charitable 
companies, CIOs only need to register with the 
Charity Commission, thus avoiding the dual 
regulation that a charitable company is subject 
to. As with any corporate vehicle, the CIO has 
a separate legal personality and can contract 
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and hold property in its own name. The liability 
of charity trustees and members is limited. 
The members can be liable to contribute up to 
a specified amount to the assets of a CIO if it 
is wound up or may not be liable to make any 
contribution at all. 

The SCIO also has separate legal personality and 
can contract and hold property in its own name. 
It is registered with OSCR (the Scottish charities 
regulator) and – like CIOs – this avoids dual 
regulation. Under the legislation which governs 
SCIOs, the members of a SCIO have no liability for 
debts or other liabilities of the SCIO if it is wound up.

All four types of charity available in England have 
to be operated in accordance with charity law, but 
additionally charitable companies have to comply 
with company law (the same applies in Scotland). 
Therefore, the administration of a charitable 
company tends to be more complex than that for 
a CIO (or, in Scotland, a SCIO), charitable trust or 
unincorporated association.

C. Can an unincorporated charity 
incorporate to become a charitable 
company or CIO (or in Scotland, 
SCIO)?

Increasingly, unincorporated charities are 
seeking to change their structures to become 
charitable companies or CIOs (or in Scotland, 
SCIOs). The impetus for this change is often 
the benefit of limited liability for the trustees, 
but also increasingly grant funders are making 
it a pre‑condition of funding that charities are 
constituted as a charitable company or CIO/SCIO.

Technically, it is not possible to convert an 
unincorporated charity directly into a charitable 
company or CIO/SCIO. However, it is usually 
possible to transfer the assets and undertaking of 
an existing unincorporated charity into a newly 
established charitable company or CIO/SCIO (with 
the unincorporated charity being dissolved once 
that process is complete), thus achieving the 
same result. This is often a complicated process 
and should not be undertaken without seeking 
professional advice, particularly where the charity 
has property, significant contractual commitments, 

permanent endowment or employees. Particular 
care should be taken where employees 
participate in a defined benefit pension scheme 
as incorporation risks accidentally triggering 
immediate payment of the charity’s full share of 
its pensions liabilities. It should also be noted that 
where the existing charity is a trust, the trust deed 
may be worded in such a way that an application 
to the Charity Commission or court procedure 
(or in Scotland, a special application to the Office 
of the Scottish Charity Regulator (‘OSCR’)) may 
be needed to allow the transfer to a charitable 
company or CIO/SCIO to take place.

In a Scottish context, the transition from an 
unincorporated charity to a SCIO involves similar 
issues to those associated with a transition from an 
unincorporated charity to a CIO.

There are options other than full incorporation 
that might provide the trustees with limited 
liability. One option would be to establish a 
company limited by guarantee to be the sole 
corporate trustee of a trust (if that is compatible 
with the trust documentation). The individual 
trustees would then become the directors of the 
corporate trustee. In doing so, they would benefit 
from limited liability while retaining control of 
the unincorporated charity. However, the resulting 
two‑tier structure can come across as complicated 
and confusing.

D. What type of charity is a Community 
Interest Company (‘CIC’)?

A CIC is not a charitable vehicle and cannot 
be registered as a charity. It was designed as a 
structure through which social enterprise can 
be carried on for the benefit of the community, 
without the more onerous compliance restrictions 
that are attached to charitable status. CICs do 
not receive the same tax relief as charities, but 
it is possible for investors to achieve a return on 
investment in a CIC, although there are restrictions 
on the return of assets and a cap on dividends.

The cap has been increased in order to make 
investment in a CIC more attractive. It is also 
possible for the directors of CICs to receive a salary 
in contrast to the much more restricted position 
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which applies to directors of a charitable company 
(for further details, see section 4 below).

3. Governing document

A. What types of governing document 
are there?

The form of a charity’s governing document 
depends upon the structure of the charity. Most 
commonly, charities are governed by a Constitution 
(where the charity is an unincorporated association 
or a CIO/ SCIO), a Trust Deed (where the charity 
is a trust), or Articles of Association (where the 
charity is a company). All three main types of 
governing document are different; however, they 
all contain vital details about what charitable 
objects the charity is allowed to pursue, what 
powers it has to achieve those charitable objects 
(or, in the case of a SCIO, any restrictions on its 
powers) and details about internal governance 
procedures. The governing document is not an 
entirely free‑standing document and must always 
be read in the context of charity law as well as 
company law (if it is a charitable company) or trust 
law (if it is a trust). In the case of CIOs and SCIOs, 
the constitution must be read in conjunction with 
relevant legislation ‑ although this is far narrower 
in scope and far less complex than company 
legislation.

B. What are the key provisions of the 
governing document?

Irrespective of the type of governing document 
that a charity has, the single most important 
provision is the clause that sets out its charitable 
purposes, or ‘objects’. A charity must always act 
within its objects. It is not enough for some of the 
objects to be charitable; all must be exclusively 
charitable in law. The governing document also sets 
out key provisions relating to the amount of private 
benefit trustees (and/or members) are allowed to 
derive from the charity (which is tightly governed 
by charity law), and a dissolution provision that 
restricts the charity’s assets from being distributed 
for anything other than similar charitable objects 
in the event of the charity being wound up. 
Depending on the type of governing document, this 

is likely to contain details of internal governance 
procedures including provisions that regulate 
the conduct of the trustees (and, in a charitable 
company or any other membership organisation, 
the members).

C. How does a charity use its governing 
document?

A charity’s governing document is a crucial 
document and trustees and others involved 
in running the charity should all be aware of 
its contents. The provisions of the governing 
document, coupled with the requirements of 
charity and, if appropriate, company or trust law, 
must be followed to ensure that the charity is 
run properly. It is important that the trustees and 
others involved in running the charity understand 
their governing document and, if necessary, seek 
professional advice to understand it.

Charity and company law and best practice are 
constantly evolving areas and it is important 
that the trustees should review the charity’s 
governing document from time to time to ensure 
that the provisions of the governing document are 
still lawful and up to date as well as accurately 
reflecting how the trustees and members consider 
the charity should be governed. Trustees are under 
a duty to operate the charity in accordance with 
the law and in accordance with the governing 
document, but this is difficult where the provisions 
of the governing document are out of date.

D. How can a charity change its 
governing document?

It is generally possible to alter a charity’s governing 
document, but the detail of how this is done 
depends upon the legal structure of the charity. 
It is also possible to alter a charity’s underlying 
legal structure. Most commonly this is done by 
unincorporated associations or trusts that wish to 
incorporate to become a charitable company or 
CIO/SCIO (see section 2C above).

Charitable companies can amend their articles 
of association by way of a special resolution of 
the legal members (requiring a 75% majority of 
votes cast). However, care will need to be taken 
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to ensure that the advance consent of the Charity 
Commission is obtained for those changes to the 
articles that affect the use of the charity’s assets 
(these are known as ‘regulated alterations’).

Most commonly, this would include changes to the 
charitable objects, private benefit provisions and 
the dissolution clause.

The Charity Commission is unlikely to give its 
consent without there being a good reason for 
the change and therefore it is important to 
present the Charity Commission with a reasoned 
argument about why the change should be 
allowed. Trustees of unincorporated charities 
(that is, trusts and unincorporated associations) 
can change administrative provisions of the 
governing document either under an express power 
or under provisions of the Charities Act 2011. 
Where the governing document provides express 
power to do so, they can also change the charity’s 
purposes (unincorporated charities with an income 
of less than £10,000 per year do not even need 
the express power as there are powers to do so 
under the Charities Act 2011). In other situations, 
the trustees will need to apply to the Charity 
Commission for a scheme to alter the governing 
document. This can be a complex process and 
professional advice should always be sought.

In Scotland, the prior approval of OSCR is needed 
in relation to any change in a charity’s name or 
any alteration (however minor) to its charitable 
purposes, and these requirements apply to all 
Scottish charities irrespective of their legal form. 
However, there is no requirement for OSCR’s prior 
approval for any other alteration to a charity’s 
governing document. 

In the case of a Scottish charity, where the 
governing document does not include specific 
provisions allowing alterations to be made (and 
if there is no underlying legislation such as the 
Companies Act which provides the necessary power 
to make alterations), application can be made to 
OSCR for a “reorganisation scheme” to permit the 
trustees to proceed with the alterations; this is 
particularly applicable to trusts operating under 
a traditional trust deed or declaration of trust. 
The grounds on which a reorganisation scheme 

can be authorised are set out in Scottish charity 
legislation, but this is a complex area and legal 
support may well be required.

When a change has been made to the governing 
document, charities should ensure that they always 
notify the Charity Commission (and/or OSCR, if 
appropriate) of the change so that the register of 
charities is kept up to date. In addition, charitable 
companies in England, Wales or Scotland will have 
to comply with company law filing requirements. 
This means that they will have to file the amending 
special resolution and the new (or amended) 
articles of association at Companies House within 
15 days of the special resolution being passed.

If amendments are made to a charity’s objects, the 
Registrar of Companies must be informed and the 
changes to the objects will only take effect when 
registered by the Registrar of Companies. Scottish 
charities are required to notify OSCR of any change 
of name, alteration to the objects clause or 
alteration to any other provision of the charity’s 
governing document.

4. Trustees

A. Who are the trustees and what do 
they do?

The trustees are the group of people who sit 
on the governing body of the charity and have 
ultimate responsibility for the running of the 
charity. For charitable companies, the trustees 
are the directors of the company and therefore 
the terms ‘trustee’ and ‘director’ are often used 
interchangeably.

Irrespective of the structure of the charity, the 
trustees owe certain duties in charity law and in 
addition, trustees of charitable companies owe 
duties as directors in company law. It is important 
that the trustees fulfil these duties and act honestly 
and with reasonable care and skill in the interests of 
the charity, otherwise they can be held personally 
liable (irrespective of whether there is a company or 
CIO/SCIO structure with limited liability).
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Although the trustees retain overall responsibility 
for the running of a charity, they are of course 
allowed to delegate certain powers to other people, 
for example the charity’s employees. They can also 
appoint sub‑committees to take on certain aspects 
of the running of the charity, for example, a finance 
committee. Importantly, however, the trustees must 
retain (and cannot delegate) their legal duty to 
exercise overall supervision and control.

Generally, a trustee is not allowed to derive benefits 
from their position as a trustee and, generally, a 
trustee cannot be an employee of the charity.

There are, however, some limited exceptions to 
these general rules. Charities considering making 
any payments or providing any benefits to trustees 
should always seek professional advice before 
doing so.

B. What duties do the trustees owe?

Charity trustees must comply with the following 
principles to satisfy their charity law duties:

I. Duty of compliance

The trustees must ensure that the charity 
complies with the law, the terms of the governing 
document and the requirements of the Charity 
Commission (and/or the requirements of OSCR 
and the Charity Commission for Northern Ireland 
(CCNI) and Scottish and Northern Irish charity law, 
respectively). A key element of this is ensuring 
that the charity does not act outside its charitable 
objects. This duty also encompasses the need 
for the trustees to ensure that the technical 
requirements of charity administration, such as 
the preparation of the annual report and annual 
accounts, are complied with. Trustees should act 
with integrity and try to avoid conflicts of interest.

II. Duty of prudence

The trustees must act prudently, only using charity 
funds in furtherance of the charity’s objects. 
They should avoid taking undue risks, particularly 
in relation to risking the charity’s assets or 
reputation. When dealing with the charity’s 
investments, the trustees must also act as they 

would were they investing for the benefit of people 
for whom they felt morally bound to provide. 

III. Duty of care and skill 

The trustees must use reasonable care and skill in 
their work as trustees. The trustees should take 
professional advice where there may be material 
risk to the charity and they are allowed to use 
charity funds to pay for this.

If individual trustees have specific experience 
and/or skills, the level of care and skill required 
of them will be higher (i.e. that which it would 
be reasonable to expect of someone with that 
experience/those skills).

The Scottish charities legislation sets out specific 
duties for charity trustees. These broadly 
correspond with those outlined above. It should be 
noted that one of the duties under Scottish charity 
law is ‘to act with the care and diligence that it is 
reasonable to expect of a person who is managing 
the affairs of another person’, which corresponds 
with the same level of duty that is required by 
trustees of English and Northern Irish charities in 
relation to the investment of charity funds.

In addition, trustees of charitable companies have 
to comply with directors’ duties codified by the 
Companies Act 2006. Broadly speaking, these are 
similar to the charity law duties described above 
and are:

• to act within the charitable company’s powers;

• to promote the success of the charitable 
company in furthering its objects;

• to exercise independent judgement;

• to exercise reasonable care, skill and diligence;

• to avoid conflicts of interest;

• not to accept benefits from third parties; and

• to declare interests in proposed transactions.
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C. Code of Governance

The Charity Governance Code was launched in 
July 2017 and set out principles and recommended 
standards of governance best practice for charities 
and their charity trustees to aspire to. The Code 
is a complete overhaul of Charity Governance, 
a code for the voluntary and community sector 
that was published in 2010. It has been endorsed 
by the Charity Commission, which has withdrawn 
its publication ‘Hallmarks of an Effective Charity 
(CC10)’ to encourage charities to use the Code.

There are two versions of the Code, one aimed at 
larger charities with a typical income of over £1 
million and whose accounts are externally audited 
and another for smaller charities that fall below 
this threshold.

The Charity Governance Code focuses on charities 
based in England and Wales, but the standards and 
principles are relevant to Scottish charities also. 
OSCR (the Scottish charities regulator) has not, 
however, endorsed the Code in a similar way to the 
Charity Commission.

D. For what are trustees liable?

Trustees of unincorporated associations will be 
personally liable for the debts of the charity 
(specifically, when the charity’s liabilities 
exceed its expendable assets). Since trustees 
act collectively in running the charity, they will 
be collectively responsible for meeting any such 
liabilities.

Trustees of charitable companies will be protected 
from this by the limited liability protection 
afforded by the separate legal personality of the 
company. The same principle of limited liability 
protection applies in relation to trustees of CIOs 
and SCIOs.

In all cases, however, trustees will not be able to 
avoid liability for a breach of trust or negligence 
and the trustees will be liable to make good any loss 
suffered by the charity caused by such breaches.

E. Is a trustee liable for decisions they 
voted against or was not present for?

A trustee could be liable for decisions they voted 
against or was not present for. The general 
principle is that trustees act collectively as a 
‘cabinet’ and normally have ‘cabinet responsibility’ 
for the decisions they take. Trustees should 
take an active role in decision making and, if 
they cannot support the decision reached by the 
majority of the trustees, they may insist that their 
dissent is noted, but they must go along with the 
collective decision, respecting confidentiality of 
board discussions and not undermining or acting 
individually contrary to the board’s decision. 

If dissenting trustees are concerned about 
potential personal liability, they should take all 
steps available to them to try to persuade the 
other trustees to take a different approach and, if 
that fails, they may consider resigning. However, 
it should be noted that resigning does not release 
a trustee from responsibility for decisions and 
other acts of the trustees that occurred while that 
person was a trustee. It is also worth remembering 
that a pattern of absence from trustees’ meetings 
would not be helpful to the trustee in question (nor 
the other trustees) if the board of trustees comes 
under criticism or challenge. Absent trustees 
should seek to keep abreast of board discussions, 
read circulated papers and contribute to discussion 
by other means, if they are able. If a trustee is 
frequently unable to attend meetings, this should 
be addressed in a constructive manner and not 
simply overlooked.

F. Is it necessary to have a treasurer and 
what does the role involve?

The governing documents of some charities require 
one of the trustees to be appointed to the office 
of treasurer. The treasurer will have special 
responsibility to ensure that proper accounts are kept 
and to coordinate financial issues generally, such as 
financial and investment policies. If a treasurer is 
appointed, it is important for that person to have 
some financial experience and acumen.

https://protect-eu.mimecast.com/s/0RWLBSRNZ4s9
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There is no general legal requirement for a charity to 
have a treasurer. However, it is very important that 
charities have systems in place that enable them to 
monitor the financial position of the charity. Having 
a treasurer is an effective way of helping to achieve 
this – but it should be noted that the board as a 
whole retains ultimate responsibility for ensuring that 
the systems of financial control are robust and that 
there are proper procedures for financial reporting. 
Larger charities often employ a finance director to 
undertake the role on an employed basis and very 
large charities will often delegate financial issues to a 
larger finance committee.

5. Membership

A. Does a charity need to have members?

There is no requirement for a charitable trust to 
have a membership. Charitable companies, CIOs and 
SCIOs must have members (at least one in the case 
of a company or CIO, at least two in the case of an 
SCIO), however, these need only be members in the 
strict legal sense (i.e. that they guarantee the debts 
of the charity up to a nominal amount (in the case of 
a company or CIO) and take part in those decisions 
that, under company and charity law, have to be 
taken by the members as distinct from the directors). 
In practice, it can be convenient for the members to 
be the same people as the trustees, but it is possible 
in each of the three models (the company, CIO and 
SCIO) to provide for a wider, more public membership 
(with the greater public involvement but also 
administrative burden that this involves).

Unincorporated associations must also have a 
minimum number of legal members (as the name 
suggests), usually specified in the constitution 
along with members’ rights and responsibilities. 
Charities are not obliged to have an active public 
membership in the broader (non‑legal) sense.

That said, the governing documents of many 
charities do require that there be a membership 
and, in many cases, it will be a useful resource. 
Subject to the legal requirements above, charities 
can define ‘membership’ in any way they like and 
any number of non‑legal membership structures 
are possible. For example, a charity may have 

a small legal membership (perhaps simply its 
trustees) and a broader, non‑legal membership 
(who may still be called ‘members’ or alternatively 
‘friends’ or ‘supporters’, for example). In this 
way it is possible for charities to achieve public 
involvement without the administrative difficulties 
of maintaining a large legal membership. Some 
charities differentiate between corporate and 
individual members and some have voting 
and non‑voting members. For many charities, 
membership arrangements represent an important 
means by which a wider group of stakeholders can 
feed in to decisions relating to the constitution and 
hold the board to account through the election or 
re‑election of those who operate as the charity’s 
trustees, whether known as such or as directors or 
management committee members.

B. Can the membership be limited to the 
trustees or management committee?

Yes, as noted at section 5A above, this is often 
the most convenient arrangement. The articles 
of association of charitable companies commonly 
limit legal membership to the individuals that are 
the directors/trustees from time to time. The 
legislation governing CIOs and SCIOs specifically 
allows for a situation where the members consist 
only of people who are also the charity trustees. 
As noted above, many charities thrive and depend 
upon having a large and active membership, but 
not necessarily in the full ‘legal’ sense of the word. 
Both in the strict ‘legal’ sense and in the wider, 
non-legal sense, membership brings benefits to 
the charity both by engagement with supporters/ 
stakeholders and by enhancing the charitable work 
as well as administrative overheads. 

C. What are the advantages and 
disadvantages of having a large 
membership?

A large membership can bring benefits to a charity 
such as enhanced engagement with beneficiaries 
and the community, quite apart from potential 
membership income. The membership can also 
be a helpful tool in providing a source of future 
trustees and keeping the existing trustees 
accountable and fresh. Generally, the most 
effective membership charities are those that use 



Legal Toolkit for Charities 23

their membership to provide input to the charity 
in terms of participation, help, advice, expertise, 
fundraising and opinion.

However, having a large membership can bring with 
it a number of problems. Membership charities 
tend to have a more complex governance structure, 
particularly if members are given decision‑making 
powers that go beyond the ability to alter the 
constitution and to participate in the usual Annual 
General Meeting (‘AGM’) matters. Also, a large 
membership can create more scope for disagreement 
over decisions. These disputes among members, and 
between members and trustees, can be very time 
consuming and costly in terms of charity resources.

D. Is it necessary to hold an AGM and, if 
so, what needs to be covered?

It is necessary to hold an AGM if the charity’s 
governing document requires it to do so. Even if 
the governing document is silent on the matter, 
it may be appropriate to hold one anyway if it 
has become a custom of the charity to do so. The 
‘Association’ model constitution for CIOs (that is, 
the model that provides for a membership wider 
than the trustees) requires a CIO to have an AGM. 
In the Scottish context, the legislation governing 
SCIOs requires every SCIO to have an AGM, and that 
applies even if the members are the same people 
as the charity trustees.

The purpose of the AGM is to provide the trustees 
with a platform to explain their management 
of the charity to the members. It also gives the 
members the chance to ask questions of the 
trustees before voting on the formal business items 
on the agenda. The business that must be covered 
is generally set out in the governing document (and 
company law if the charity is a company) and any 
other business can be raised.

Charities might consider adopting the following as 
an agenda:

• receive and consider the accounts and 
annual report;

• (re)appoint the auditors (although this is no 
longer required under company law);

• authorise the trustees to determine the 
auditors’ fees (again, this is no longer required 
under company law);

• deal with retirement and (re)appointment of 
trustees; and

• any other business.

6. Companies Act 2006

A. Provision of company details

Charitable companies must include their 
company name, place of registration, company 
number and registered office address on all 
electronic communications, as well as on paper 
communications. This extends to websites and 
email signatures and therefore charities should 
make a point of reviewing these. In addition, all 
English and Welsh charities (whether or not they 
are registered charities) must state that they 
are a registered charity in accordance with the 
requirements of the Charities Act 2011. 

Under Scottish charity law, the fact that the 
company is a Scottish charity, and the Scottish 
charity number, also need to be stated.

For charities registered in Northern Ireland, this 
fact must be stated on any document or statement 
where the charity is soliciting money, on bills 
of exchange, promissory notes, endorsements, 
cheques and orders for money or goods purporting 
to be signed on behalf of the charity, and on all 
bills rendered by the charity and on all invoices, 
receipts and letters of credit.

B. General meetings of members

The default notice period for all general meetings 
of charitable companies is 14 days regardless of 
the type of resolutions proposed at the meeting.

However, a charitable company’s articles of 
association may provide for a longer notice period.

Members are entitled to appoint a proxy for a 
general meeting. When giving notice of the general 
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meeting, the charitable company must ensure that 
the notice prominently states this right. Failure to 
do so does not invalidate any business carried out 
at the meeting, but it is a criminal offence by the 
defaulting trustees. The appointed proxy is entitled 
to attend, speak and vote at general meetings. If 
the member wishes to appoint a proxy, they must 
give 48 hours’ notice (taking into account only 
working days).

The quorum for general meetings is two qualifying 
persons. A qualifying person is a member, a proxy 
of a member or a representative of a corporate 
member. If a charity is a single member company, 
the quorum is one qualifying person.

For charitable companies incorporated on or after 
1 October 2007, the chairman of the general 
meeting is not permitted to have a casting vote 
if there are equal numbers of votes for and 
against the resolution. However, the chairman 
of the general meeting of a charitable company 
incorporated before 1 October 2007 can have a 
casting vote if immediately before that date its 
governing document provided for a casting vote 
and this is still included in its governing document.

C. Written resolutions

The Companies Act 2006 (the ‘Act’) allows written 
special resolutions to be passed by a majority of 75% 
of the members entitled to vote and written ordinary 
resolutions to be passed by a simple majority of those 
members entitled to vote. This is the default position 
unless your articles provide otherwise.

D. Are there any ways in which the 
Act makes the administration of a 
charitable company easier?

The Act was designed to make the administration 
of companies more flexible and it provides 
a number of opportunities for charitable 
companies to alter their articles of association 
to make administration easier. Given that these 
opportunities usually require changes to the 
articles of association, charities should seek 
professional advice before trying to make the 
changes. The opportunities are:

• the ability to communicate formally with 
members electronically;

• dispensing with the requirement to hold an 
AGM (although the implications of this should 
be considered as, for charitable companies, 
losing the AGM would remove a number of 
provisions intended to ensure some element of 
democratic accountability);

• reducing the length of notice required for 
members’ meetings to 14 days, even where a 
special resolution is being proposed; and

• removing any requirement to have a company 
secretary (although, as a matter of practice, 
most charitable companies have elected to 
keep the company secretary to help ensure that 
company law formalities are properly observed).

7. People with significant 
control regime

Many charities are nowadays structured as 
charitable companies, mainly as companies limited 
by guarantee, and therefore need to be aware 
of the impact on them of the Small Business, 
Enterprise and Employment Act 2015 which 
introduced, along with other provisions, the PSC 
register.

The PSC register is a statutory register for 
companies which lists individuals and legal entities 
that have significant control over them. This is in 
addition to keeping other information, such as a 
register of members and a register of directors. 
Failure to put a register in place and keep it up 
to date is a criminal offence by both the company 
and its directors. The requirements are aimed at 
increasing transparency around who controls UK 
companies and to deter and sanction those who 
hide their interests.

The requirements apply to all companies other 
than those which are subject to other transparency 
rules (e.g. listed companies). The new regime 
does not currently apply to other entities such 
as Charitable Incorporated Organisations or 
limited partnerships. However, while charities 
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such as CIOs, SCIOs, Royal Charters and Part 12 
incorporated trustee bodies and others may not 
need to hold their own PSC register, they must 
consider their overall governance structure and 
decide whether they should be included on the 
PSC register of another UK company (one obvious 
example would be a trading subsidiary).

A company must take ‘reasonable steps’ to identify 
its people with significant control (‘PSCs’) and 
Relevant Legal Entities (‘RLEs’). Department for 
Business, Energy and Industrial Strategy (‘BEIS’) 
has published guidance on what are considered to 
be ‘reasonable steps’.

A PSC is an individual who meets one or more 
of the following conditions in relation to the 
company: 

I. directly or indirectly holds more than 25% of 
shares;

II. directly or indirectly holds more than 25% of 
voting rights;

III. directly or indirectly has the power to appoint 
or remove the majority of the directors; 

IV. has the right to, or actually does, exercise 
significant influence or control over the company; 

V. has the right to, or actually does, exercise 
significant influence or control over a trust  
(not a legal entity), which in turn has 
significant control over the company. 

BEIS has issued statutory guidance on the meaning 
of ‘significant influence or control’ over a company. 
Charitable companies should seek advice where the 
application of the conditions is unclear.

Where the owner or controller of a UK company 
is a legal entity, such as a company or LLP rather 
than an individual, that legal entity will need to be 
put on the company’s PSC register if it is an RLE in 
relation to the company. Whether or not the entity 
is an RLE will depend on two factors:

I. it will be relevant if it would have met one 
of the conditions for being a PSC had it been 

an individual and it is ‘subject to its own 
disclosure requirements’, i.e. it is itself 
covered by the PSC regime and so has to 
maintain its own PSC register or is otherwise 
subject to an equivalent disclosure regime; and

II. it will be registerable if it is the first RLE in the 
company’s ownership chain.

Once a company has identified any PSCs or RLEs, 
the relevant information should be entered onto 
its PSC register. The register must contain certain 
information including the name, nationality and 
other personal details of the individual or, in the 
case of a legal entity, its key particulars together 
with details of the type and extent of their control.

Where a company has no PSCs or RLEs, its PSC 
register must include a statement to that effect 
or where a company is taking reasonable steps to 
identify its PSCs and RLEs but has not yet identified 
them then this should be entered on the PSC register.

Companies must update the information on their 
PSC Register whenever they become aware of a 
change, or note on the register that they are aware 
of a change but are in the process of gathering or 
confirming the updated information.

8. Social enterprise

A. What is a social enterprise?

The terms ‘social enterprise’ and ‘social 
investment’ have a very wide meaning that 
essentially includes any activity that has both 
a charitable purpose and an expectation of a 
financial return of some sort. As a result, there 
are many activities that a charity may consider 
could come under this heading and it is important 
to understand that they may be relevant both to 
charities seeking social investment and to charities 
considering making social investments.

For example, a charity that carries out profitable 
activities, such as training and then employing 
disadvantaged beneficiaries in a construction 
business, may be attractive to social investors 
seeking to obtain both a financial and ‘social’ 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/523120/PSC_statutory_guidance_companies.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/523120/PSC_statutory_guidance_companies.pdf
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return on their investment. Equally, a charity 
reviewing its own investment portfolio might 
wish to diversify into investments such as ‘social 
impact bonds’ (an investment product in which 
financial return is linked to an investee performing 
a contract with social outcomes). 

B. The Charities (Protection and Social 
Investment) Act 2016

Before the Charities (Protection and Social 
Investment) Act 2016 (the ‘2016 Act’), many 
charities saw charitable expenditure and financial 
investment as distinct activities involving very 
different considerations and duties for trustees. 
Charity law did not provide a clear framework 
within which charities could pursue activities 
that could serve both purposes. In addition, many 
charities also had doubts about whether their 
constitutions provided them with the necessary 
authorisation to carry out social investment.

However, the new social investment power 
introduced by the 2016 Act and the updating of 
relevant guidance from the Charity Commission 
(see links to the guidance in the Appendix to 
this chapter) have now provided a much clearer 
framework for trustees to carry out activities that 
can generate both social and financial returns. 
As a result, charities are increasingly seeking 
investment to help them carry out their charitable 
work and considering ways in which they can 
‘work’ their own capital harder to generate social 
as well as financial returns. 

It should be noted that the 2016 Act does not apply 
to Scotland.

C. Social investment tax relief

In addition, the 2016 Autumn Statement announced 
changes to social investment tax relief (SITR) to 
make it more attractive and broaden participation 
from investors and not-for-profit organisations alike.

A qualifying investor (a person who makes an 
investment in shares in or loan notes to a charity, 
CIC or ‘community benefit society’) can claim 
30% of the value of that investment in relief from 

income tax. SITR therefore encourages individuals to 
provide finance to charities and social enterprises. 

The relief has been running since 2014 but 
the changes announced at the end of 2016 are 
intended to stimulate uptake. Previously, qualifying 
social enterprises could only receive a limit of 
approximately £290,000 through SITR in any 
three‑year period. Individual investors are able to 
invest up to £1 million per year. The 2016 Autumn 
Statement extended the investment limit so that 
from 6 April 2017, qualifying social enterprises up 
to seven years old are able to raise a maximum of 
£1.5 million through SITR. 

The relief is also increasingly focused on smaller 
organisations. In order to qualify, charities 
and social enterprises must have no more than 
250 full‑time employees (rather than the 500 
employees that were previously allowed). 

HMRC provides an ‘advance assurance’ service 
that organisations can use to check whether they 
meet the qualifying conditions before procuring or 
receiving investment.

Realistically, SITR investment is most likely to be 
a potential option when a revenue generating 
project requires a ‘step up’ to achieve critical 
mass or a necessary increase in scale. It could also 
be used to obtain a cash investment to kick‑start a 
commercial activity, but untested activities may be 
less attractive to investors. 

Investors will want their investment returned 
after the initial three-year period SITR qualifying 
investment is repayable. Therefore, the 
organisation must be confident that it will have 
the capacity to repay the relevant debt, or the 
shares can be redeemed or sold, any time after 
the initial three-year period. For that reason, SITR 
investments may be well suited to projects (such 
as construction) that are likely to develop or lead 
to new income streams. 

As with trading and tax (in the following section), 
social investment can involve complex issues and it 
would be advisable to obtain appropriate specialist 
advice before committing to a particular course 
of action.
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9. Charities and trading

Trading is an integral part of many charities’ 
operations. However, trustees must take care 
to ensure that their charity does not engage in 
taxable trading. A charity is not liable to tax on any 
surplus it makes from trading if:

I. the activities are ‘primary purpose trading’, in 
other words, the activities directly advance the 
charity’s objects. Primary purpose trading is 
exempt from tax. Examples of primary purpose 
trading would include: an educational charity 
that generates income by charging fees for 
training courses; a museum that charges an 
entrance fee; or a nursing home that charges 
residents fees; or 

II. the charity’s (non‑primary purpose) trade falls 
below the small trading tax exemption limit 
(see below); or

III. the charity trades through a trading subsidiary 
(see below).

A. The small trading tax exemption

The thresholds for the small trading tax exemption 
depend on the charity’s gross annual income, 
as follows:

Charity’s gross  
annual income

Maximum permitted 
small trading turnover

Under £20,000 £5,000

£20,001 to £200,000 25% of your charity’s 
total annual turnover

Over £200,000 £50,000

Provided turnover on taxable trading remains 
below these limits, it will be exempt from tax.

B. Trading subsidiaries

A trading subsidiary is typically a share company 
(which may also be a CIC – see section 2D above), 
which is solely owned by the ‘parent’ charity. 
The trading subsidiary carries out taxable trading 

on behalf of the charity and donates any surplus 
(profit) that it generates to the parent charity so 
that no taxable surplus arises.

Charities must ensure that they operate a trading 
subsidiary at ‘arm’s length’. In practice, a subsidiary 
must have an independent board of directors, 
which is capable of taking independent decisions in 
the interests of the trading subsidiary (although it 
can contain some representatives of the charity). 
The trading subsidiary must pay the charity in full for 
its share of associated expenses (staff, IT, utilities 
and other overheads).

It is important that trustees consider the trading 
subsidiary as an investment of the charity and 
do not ‘prop up’ or subsidise a struggling trading 
subsidiary. Any investment in a subsidiary (for 
example any injection of start‑up capital) must 
be justified as a sound financial investment in 
accordance with the trustees’ duty of care. It 
may also be necessary to obtain clearance for 
investment from HMRC.

Trading and tax are complex areas and it would be 
advisable to obtain appropriate specialist advice 
before committing to a particular course of action.

10. Fundraising 

A. Trustees’ duties

Charity trustees have overall responsibility and 
accountability for their charity and this includes its 
fundraising. They have a key role to play in setting 
their charity’s approach to raising funds, making 
sure that it is followed in practice and reflects 
their charity’s values.

Charity Commission guidance on Fundraising (CC20) 
sets out how trustees must take responsibility 
for their charity’s fundraising. There are six key 
principles referred to in its guidance:

I. planning effectively;

II. supervising your fundraisers;
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III. protecting your charity’s reputation, money 
and other assets;

IV. identifying and ensuring compliance with the 
laws or regulations that apply specifically to 
your charity’s fundraising;

V. identifying and following any recognised 
standards that apply to your charity’s 
fundraising; and

VI. being open and accountable.

There are specific legal requirements relating to 
various forms of fundraising such as commercial 
partnerships, fundraising agreements, door‑to‑door 
fundraising, cash collections, lotteries and raffles 
and events, to name but a few. Charities must also 
be aware of data protection issues and duties (see 
the ‘data protection law guidance’ chapter later in 
this Toolkit) when collecting or handling personal 
details such as names, contact details and credit or 
debit card details.

Fundraising rules can be detailed and complex. 
Charities should consider taking appropriate advice 
and be satisfied that the people and organisations 
authorised to fundraise for them are competent to 
comply with these rules.

B. What is the Fundraising Regulator’s role?

The Fundraising Regulator is the independent 
regulator of charitable fundraising. It was 
established following the cross‑party review of 
fundraising self‑regulation to strengthen the 
system of charity regulation and restore public 
trust in fundraising.

The Fundraising Regulator’s role is to:

• set and promote the standards for fundraising 
practice (the ‘Code of Fundraising Practice’);

• investigate cases where fundraising practices 
have led to significant public concern;

• adjudicate complaints from the public about 
fundraising practice where these cannot be 
resolved by the charities themselves;

• operate the ‘Fundraising Preference Service’ to 
enable individuals to manage their contact with 
charities; and

• recommend best practice guidance and take 
proportionate remedial action where poor 
fundraising practice has been judged to have 
taken place.

The Charity Commission does not regulate against 
the standards set out in the Code of Fundraising 
Practice, but it does have a role in fundraising 
regulation where there is evidence that trustee 
actions or failings in fulfilling their duties towards 
their charity pose a serious risk to the charity 
or a serious risk to charitable funds, or to public 
trust and confidence. In these circumstances, the 
Commission may consider this as mismanagement 
or misconduct and take remedial action.

C. Fundraising regulation in Scotland

Fundraising regulation in Scotland is different to 
the system in place within England, Wales and 
Northern Ireland.

Fundraising by charities only registered in Scotland 
is subject to Scottish charity law and the Scottish 
system of self‑regulated fundraising through the 
Scottish Fundraising Standards Panel.

Fundraising undertaken by charities registered 
in England and Wales and in Scotland, but where 
the lead regulator for the charity is the Charity 
Commission in England and Wales, is regulated by 
the Fundraising Regulator.

These arrangements follow the lead regulator 
model used by the Charity Commission and the 
Office of the Scottish Charity Regulator with cross-
border charities. It is primarily where the charity is 
registered rather than where the fundraising takes 
place that determines which regulatory system is 
to be used.

The Fundraising Regulator and the Scottish 
Fundraising Standards Panel work closely together 
in proposing and considering amendments to the 
Code of Fundraising Practice.
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11. Registration in Scotland  
 and Northern Ireland

There are a number of implications associated with 
registration with OSCR and/or CCNI.

A. When is registration necessary in 
Scotland?

Where a charity registered in England and Wales 
wishes to operate in Scotland, it will be necessary 
for it to register with OSCR (in addition to its 
registration with the Charity Commission).

For this purpose, a charity will be taken to operate 
in Scotland if:

• it is managed or controlled wholly or mainly 
within Scotland - for instance, if the main office 
of the organisation is within Scotland or the 
charity trustees meet regularly in Scotland; or

• it occupies any land or premises in Scotland. It 
is important to note that it is actual occupation 
of land/buildings, rather than mere ownership 
or the holding of a leasehold interest, that will 
trigger a requirement to register with OSCR; or

• it carries out activities in any office, shop 
or similar premises in Scotland. OSCR’s 
interpretation of ‘activities’ covers those 
that form a sizeable or important part of the 
charity’s overall activities, those that are of a 
frequent or ongoing nature or those that are 
considered to have a significant overall effect 
on the charity’s fundraising.

B. Are any changes required to the 
governing document to obtain 
registration in Scotland?

To decide if a charity should be entered on the 
Scottish Charity Register is determined by whether 
it meets the requirements set out in the Scottish 
charities legislation. While the definitions of 
‘charitable’ and ‘charitable purpose’ are broadly 
similar under the Scottish charities legislation and 
the legislation applying to England and Wales, they 
are not identical.

The most common amendments that OSCR requires 
relate to the requirement under the Scottish 
charities legislation that the constitution must not 
permit the property of the charity to be distributed 
in furtherance of any non‑charitable purpose. If 
the constitution of an English or Welsh charity does 
permit the distribution of property for purposes 
that are not charitable under Scottish charity law, 
or contains undefined references to ‘charitable’ and 
‘charitable purpose’, OSCR will require the charity 
to amend its constitution before it can be entered in 
the Scottish Charity Register.

In most situations, amendments needed to satisfy 
OSCR’s requirements will not involve extensive 
re-drafting of the constitution. It may be sufficient, 
for example, for the charity to insert a clause to 
the effect that ‘charitable’ is as defined under 
both English and Scottish law. However, it will be 
for each charity, together with their legal advisers, 
to consider the most appropriate wording that will 
allow it to obtain registration in both jurisdictions.

C. What consents and notifications are 
required by OSCR?

Under Scottish charities legislation, a charity 
is required to obtain consent for, and/or notify 
OSCR of, certain changes to it. The consents and 
notifications required are set out below.

I. Consents

• change of name;

• amendment of constitution so far as it relates 
to charitable purposes;

• amalgamation with another body;

• winding up or dissolution of the charity; and

• applications to the court in relation to any of 
the above.

II. Notifications

• change of address of principal office;
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• change of charity trustee contact at the 
organisation;

• change of name;

• amendment of constitution;

• amalgamation with another body;

• winding up or dissolution of the charity; and

• applications to the court in relation to any of 
the above.

In addition to the above, OSCR expects to be given 
details promptly of the occurrence of any “notifiable 
event”, and would take account of any failure to do so 
in the context of assessing whether any of the charity 
trustees was in breach of their duties under Scottish 
charity law. Guidance on what may constitute a 
“notifiable event” and on the information which OSCR 
would want to see included in any such notification, 
is available from OSCR’s website.

D. Are separate accounts required in 
Scotland relating to purely Scottish 
activities?

It is not necessary to prepare for filing with OSCR 
separate accounts relating purely to Scottish 
activities. However, OSCR may require a short 
narrative in the charity’s trustees’ report of the 
activities undertaken in Scotland.

The accounts must, however, still comply with 
the charity accounting rules contained within the 
Scottish charities legislation. While the format of 
accounts is broadly the same in both jurisdictions, 
different financial thresholds apply to the 
preparation and external scrutiny of accounts.

Cross-border charities should note that Scottish 
accounting regulations are more stringent than 
those in England and Wales and will have to be 
aware of this when preparing accounts.

E. Are there any other important issues 
to consider?

In respect of the activities undertaken in Scotland, 
the charity’s trustees will have to comply with the 
duties that apply to charity trustees under Scottish 
charity law.

All charities entered on the Scottish charity 
register must clearly state their full name and any 
other name by which they are more commonly 
known, that they are a charity and their Scottish 
charity number.

The charity must file an annual return, in each 
financial year, with OSCR. Cross-border charities 
must also file an ‘Information Return’ with OSCR 
that provides information on the activities that the 
charity is undertaking in Scotland.

F. Registration in Northern Ireland

At present, only charities that have been called 
forward are required to register with CCNI. 
However, over time this will change and any 
charities operating in Northern Ireland should 
ensure that they check regularly whether they 
need to register with CCNI.
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Appendix: useful websites

Charity Commission 

www.gov.uk/government/organisations/charity‑
commission

Social investment guidance: www.gov.uk/
government/publications/charities‑and‑
investment‑matters‑a‑guide‑for‑trustees‑cc14/
charities‑and‑investment‑matters‑interim‑guidance 

Charities and investment matters guide for 
trustees: www.gov.uk/government/publications/
charities‑and‑investment‑matters‑a‑guide‑for‑
trustees‑cc14

Office of the Scottish Charity Regulator

www.oscr.org.uk

Association of Chief Executives of 
Voluntary Organisations

www.acevo.org.uk

Association of Chief Officers of Scottish 
Voluntary Organisations

www.acosvo.org.uk

Charity Governance Code

www.charitygovernancecode.org

Companies House

www.gov.uk/government/organisations/companies‑
house

Directory of Social Change 

www.dsc.org.uk

Fundraising Regulator

www.fundraisingregulator.org.uk

HM Revenue and Customs

www.gov.uk/government/organisations/hm‑
revenue‑customs

ICSA: The Governance Institute

www.icsa.org.uk

NCVO (The National Council for 
Voluntary Organisations)

www.ncvo.org.uk

Scottish Council of Voluntary 
Organisations

www.scvo.org.uk

http://www.ncvo.org.uk
http://www.scvo.org.uk
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Commercial contracts law guidance

1. Introduction

This chapter is a general practice guide for 
charities involved in negotiating and entering into 
procurement and other commercial contracts. It 
explains the tender process and outlines the public 
procurement regime that applies to public sector 
bodies and certain utilities, from the perspective 
of the supplier, as well as explaining the various 
terms and clauses that may be encountered when 
reviewing a contract. A contract template for the 
supply of services or goods that a charity can use 
as a starting point when it is engaging a supplier is 
set out as an Appendix to this chapter.

The law relating to contracts is similar across the 
UK, but there are certain differences that apply 
under Scots law. These are highlighted within the 
guidance set out below.

Charities based in Northern Ireland will need to 
seek local legal advice for contractual matters; the 
basic principles will be very similar to the relevant 
laws of England and Wales, but some regional 
variations may apply.

2. Tender process

A. What is an invitation to tender or 
request for proposal?

An invitation to tender (‘ITT’) or request for 
proposal (‘RFP’) is the first step in a process 
by which a party (a ‘customer’) outlines its 
requirements for the supply of goods or services 
and invites other parties (‘suppliers’) to offer to 
meet these requirements. The ITT should contain 
all the information the suppliers need to make an 
informed and meaningful bid to supply the goods 
or services and would typically include the legal 
terms on which the customer wishes to contract.

An ITT may be sent to a limited number of 
suppliers chosen specifically by the customer 
at a pre-qualification stage, or advertised in a 
newspaper or other publication so that anyone who 
can meet the relevant requirements can respond.

B. What is a tender?

A tender is a supplier’s response to an ITT, 
setting out how it would satisfy the customer’s 
requirements and the associated price and other 
commercial terms. Typically, the tender would 
also set out any amendments to the legal terms 
proposed by the customer.

In most cases, the tender will constitute an offer to 
enter into a contract on the terms contained in the 
tender. The customer is then able to choose which 
of the tenders best meets its requirements and to 
award the contract to the relevant supplier. Given 
that a contract will normally be formed upon award 
by the customer, you should obtain all required 
internal authorisations before submitting a tender.

C. What rules apply to the process?

The ITT will normally set out the process, including 
the ‘rules’ that will apply. These process rules will 
form the ‘tender process contract’. For example, 
the invitation to tender may specify a deadline 
and state that no late tenders will be considered. 
If so, the tender process contract will be deemed 
to include a term that if a tender is submitted 
before the deadline that meets all requirements 
specified for the submission of a valid tender, then 
that tender will be considered by the customer 
alongside all other valid tenders.

To ensure that your tender is considered, you must 
therefore check that the tender meets each of the 
requirements set out in the ITT regarding submission 
of tenders, including practical points such as format 
and number of copies of the tender.
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When a procurement is carried out by public 
authorities it may be subject to the requirements 
of The Public Contracts Regulations 2015/102 
(the ‘Regulations’) (or, in Scotland, The Public 
Contracts (Scotland) Regulations 2015 (the 
‘Scottish Regulations’)). In Scotland, there is also 
the Procurement Reform (Scotland) Act 2014 (the 
‘Scottish Act’) which applies to contracts with a 
value of £50,000 and above, but below the threshold 
for application of the Scottish Regulations. There 
are similar rules that apply to procurements by 
certain types of utility companies. Please see 
section 3 of this chapter for further information.

D. Can a tender be revoked?

The general rule is that a tender can be revoked at 
any point before it is accepted, provided that the 
revocation is communicated to the other party. If 
you wish to withdraw from a tender process, you 
should therefore send a letter, fax or email to the 
relevant customer contact as soon as you decide 
that you do not wish to proceed, stating that the 
tender is withdrawn and revoked.

E. When will a binding contract be formed?

A legally binding contract will come into existence 
upon the customer accepting a tender, unless there 
is an express stipulation in the ITT or the tender 
itself that no contract will be formed until certain 
requirements are met (such as the execution of 
formal documents). ‘Acceptance’ in this context 
means a final and unqualified acceptance of the 
tender. If the terms of the contract are unclear, 
for example if alternative pricing structures are 
offered and the customer does not specify which 
pricing structure it is accepting, the contract may 
not come into existence until the terms of the 
contract are clarified.

If the acceptance by a customer is qualified, for 
example because the customer wishes to amend one 
or more terms, this amounts to a counter‑offer by the 
customer to the supplier and not an acceptance. If 
the supplier then sends a qualified acceptance to this 
counter‑offer, this amounts to another counter‑offer, 
this time by the supplier to the customer. This process 
can continue until there is an unqualified acceptance 
by one party, at which point the contract is formed.

Ideally, you should not start providing services 
to a customer until you have agreed all of the 
contract’s terms. Without such consensus, it will 
not be clear what the terms of the contract are 
and this can lead to disputes arising.

F. What will the terms of the contract be?

The terms of the contract will be those contained 
in the ITT as amended by agreement between 
the parties. As described in section 2E above, 
the process of reaching consensus can be a long 
one, with the final terms being set out in various 
correspondence. It is therefore a good idea to 
ensure that all the terms of the contract are 
reflected in a signed agreement or, failing that, 
that all agreed changes to the terms set out in 
the ITT are set out in one place, such as a letter 
exchanged between the parties, remembering to 
reflect any terms agreed verbally.

3. Public procurement process

A. What is public procurement?

Public procurement refers to the legal regime 
that applies to the purchase of goods, works or 
services by public bodies, including government 
departments and local authorities. Similar rules 
apply to purchases of goods, works or services by 
certain types of utility company. Public procurement 
is governed by the Regulations or, in Scotland, the 
Scottish Regulations and the Scottish Act. Both sets 
of regulations implement the same EU Directive and 
are therefore broadly similar in their terms. While 
the Scottish Act is not based on an EU Directive, it 
provides for similar rules in relation to lower value 
contracts (£50,000 and above).

B. When do the Regulations and Scottish 
Act apply?

The main provisions of the Regulations apply where 
a ‘contracting authority’ seeks a provider for a 
proposed purchase of goods, works or services if the 
contract: (i) is to be in writing; (ii) is of an estimated 
value that equals or exceeds the relevant threshold; 
and (iii) is not a contract that falls within one of the 
exclusions. Contracts will be excluded if they relate 
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to a specific type of in-house arrangement, or are of 
a type that is explicitly excluded by the Regulations, 
such as employment and loan contracts.

The Scottish Act also applies when a contracting 
authority seeks to acquire goods, works or services, 
but applies (in the main) where the value of the 
contract is below that required for the Regulations 
to apply. 

There is an exemption under the Scottish Act for 
a contracting authority to award a contract for 
health or social care services without seeking 
offers. This would only apply in relation to 
contracts below the financial threshold for 
application of the Scottish Regulations. If relying 
on this exemption, a contracting authority would 
have to comply with statutory guidance issued by 
the Scottish Government.

C. What is a contracting authority?

‘Contracting authority’ is a broad definition that 
covers bodies that spend public money. The bodies 
included in this definition range from central 
government departments and local authorities 
to bodies that are funded or controlled by the 
government to fulfil non-commercial purposes, 
such as Registered Social Landlords.

D. When does the ‘light touch’  
regime apply?

All services contracts are subject to the 
procurement regime where they meet the 
applicable threshold and are not excluded under 
the Regulations. However, certain services 
contracts (listed in Schedule 3 to the Regulations) 
are subject only to a ‘light touch’ regime. These 
include contracts for health, social and related 
services, and supply services of domestic help and 
nursing personnel.

The distinction between ‘Part A’ and ‘Part B’ 
services that existed under the 2006 Regulations 
and 2012 Scottish Regulations no longer applies.

E. What are the value thresholds which 
determine when the Regulations 
apply to services?

Since January 2016, the thresholds for services 
contracts have been:

Type of contract Threshold

Services awarded by 
central government 
authorities

£106,047

Services awarded 
by sub‑central 
government authorities
(e.g. local authorities)

£164,176

‘Light touch’ service 
contracts

c. £589,148

Scottish Act
Contracts for services

£50,000 and up to 
the threshold for 
application of the 
Scottish Regulations

Revised figures will apply from January 2018. 
Different thresholds may apply for works and 
supply contracts.

There are various rules regarding the calculation 
of these thresholds and the aggregation of certain 
contracts. For example, where a public service contract 
does not indicate a total price and is for a period longer 
than four years, or is of indefinite duration, the contract 
value is calculated on the basis of a four‑year term.

Below‑threshold contracts are not caught by the 
main provisions of the Regulations. However, they are 
subject to a limited number of rules set out in Part 4 of 
the Regulations. These include contract advertisement 
and prompt payment requirements, and prohibit the 
use of a separate pre-qualification stage (although 
relevant and proportionate suitability questions may 
still be asked).

Additionally, regardless of whether a contract 
is below‑threshold or excluded, the EU Treaty 
principles of equal treatment, non‑discrimination, 
proportionality, transparency and mutual 
recognition will apply where there is a potential 
cross‑border dimension.
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F. What process do the Regulations require?

The Regulations outline five possible procedures 
for the award of contracts: (i) open; (ii) restricted; 
(iii) competitive dialogue; (iv) competitive 
procedure with negotiation; and (v) innovation 
partnership. There are no restrictions on the use of 
the open or the restricted procedure, but certain 
circumstances must exist for any of the other 
procedures to be used. For example, to use the 
competitive dialogue procedure or the competitive 
procedure with negotiation, it must be the case 
that the needs of the contracting authority cannot 
be met without the adaptation of readily available 
solutions. In certain very limited circumstances, 
a contract can also be awarded using ‘negotiated 
procedure without prior publication’.

Each of the procedures is based on the following 
stages (although not all of the procedures 
include all of the stages): (i) advertisement; 
(ii) pre-qualification; (iii) invitation to tender or 
participate in dialogue or negotiation; (iv) dialogue 
or negotiation; (v) submission of tenders; 
(vi) evaluation of bids; (vii) award decision; 
(viii) standstill period to allow for decision to be 
challenged; and (ix) completion of contract.

Contracts that are awarded under the public 
procurement regime must comply with specific 
requirements in relation to transparency and 
objectivity of both the process and the award 
criteria that are set out in the Regulations.

The procedures are designed to ensure that there 
will be genuine competition for the contracts and 
that the awards will be open to interested parties 
from other EU member states. Specific procedures 
are also set out for the conduct of procurement by 
electronic methods.

G. What rules apply to ‘light touch’ 
services?

Above‑threshold service contracts of a type listed in 
Schedule 3 to the Regulations are subject only to a 
limited number of rules. These include the requirement 
for the contract to be advertised in a particular way, 
and for an award notice to be published.

Contracting authorities are free to determine the 
procedures applicable to the award of these contracts, 
provided they comply with certain obligations, for 
example to take into account the specifics of the 
services in question, and for the procedure to be 
sufficient to ensure compliance with the principles of 
transparency and equal treatment of suppliers.

The ‘light touch’ regime is flexible on the types 
of award criteria that may be used, but makes 
clear that authorities are able to take into account 
factors such as the need to ensure continuity, 
affordability and availability.

H. What information and options are 
available to you if you are unsuccessful?

The contracting authority must inform all parties 
concerned as soon as possible after the decision to 
award the contract has been made. This must include 
the identity of the successful party, the score of the 
successful party and that of the party receiving the 
notice, and a summary of the reasons for the decision, 
including the characteristics and relative advantages 
of the successful tender. The contracting authority 
must wait for 10 calendar days (or up to 15 calendar 
days if sent by post) from giving these notices before 
entering into the contract with the successful party 
(the ‘standstill period’). For procurements under the 
Scottish Act, there is no standstill period.

Parties that receive this notice have the right 
to request a debrief with further details, which 
must be provided within 15 calendar days of the 
contracting authority receiving the request. Under 
the Scottish Act, the period is 30 calendar days.

Should you consider that the contracting authority 
has breached its statutory duty in making its final 
decision (for example, by taking into account 
an award criterion that is not permitted in the 
Regulations), you may challenge that decision 
in the High Court by the end of the applicable 
standstill period or, if later, by the end of the 
30-day period beginning with the date you first 
know or ought to have known the grounds for your 
challenge. Note, however, that challenges to the 
procedure adopted by an authority during the bid 
process may need to be brought before the final 
decision and standstill period.
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4. Reviewing a contract

This section sets out the normal meaning of various 
terms/clauses in a typical commercial contract 
governed by English law and the points you should 
consider when reviewing them. 

Except where otherwise indicated below, the 
information set out is equally applicable to 
contracts governed by Scots law.

You should ensure that you understand all the 
terms of the contract and ask for any terms you 
do not understand to be explained. You should not 
agree to or sign the contract until you understand 
fully what your charity is agreeing to.

Clause Meaning Points to consider

Assignment 
(in Scotland, 
‘assignation’)

This clause prevents one (or 
both) parties from transferring 
their obligations under the 
contract to another person.

It is typical in a contract for a customer 
to prohibit the supplier from assigning its 
obligations to another party without the consent 
of the customer.

Audit rights This clause provides that 
the supplier must keep full 
and accurate records of the 
services provided. The
customer is given the right to 
request to see these records.

You must ensure that your charity can
(and does) comply with this clause ‑ any data 
protection issues should be considered in this 
regard (see the chapter of the Toolkit entitled 
‘Data protection law guidance’ for further 
information). Note that the obligation to keep 
records normally lasts for a significant period 
after the contract has terminated.

Benchmarking This clause allows the 
supplier’s charges or service 
levels to be compared with 
other suppliers in the market. 
It will also set out whether the 
findings of the benchmarking 
review will result in a change 
to the charges and/or service 
levels currently set out in the 
contract.

This clause is more likely to be seen in longer 
contracts. Benchmarking will often be restricted 
to once every 12 months. You should ensure 
that your charity has been benchmarked against 
appropriate suppliers and that the consequences 
of any findings are not too onerous.

Change control This clause sets out the 
procedure the parties 
should follow if they want 
to change the services being 
provided under the contract 
without the need for a full 
renegotiation.

You should ensure that you are happy with the 
procedure and that there has been adequate 
opportunity to object to any changes with which 
you do not agree. You should also ensure that 
you are happy with who bears the cost of any 
changes.
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Clause Meaning Points to consider

Confidentiality This clause ensures that all 
confidential information 
passed between the parties 
as a result of the contract 
remains confidential (both 
during the contract and after 
the contract has terminated).

You should check that there are appropriate 
carve‑outs, for example to permit your charity 
to disclose the information in legal proceedings, 
to your professional advisers or if required by 
law. You should also ensure that your charity has 
appropriate procedures in place to comply with 
these obligations.

Data protection This clause sets out the way
in which personal information 
must be handled or processed.

The terms of this clause will normally be quite 
strict and in line with the relevant legislation; 
you should check that, if this clause requires 
anything beyond that, then your charity is able 
to comply. The current legislation is the Data 
Protection Act 1998. From 25 May 2018, this 
will be replaced by the General Data Protection 
Regulation. For contracts entered into before 
this date but which will run past that date, you 
should ensure only that the relevant legislation 
at the time is complied with, i.e. the Act for 
the period before 25 May and the Regulation 
from that date. Depending on the nature of the 
contract, you may also want to oblige the other 
party to agree to comply with the Privacy and 
Electronic Communications Regulations (which 
are expected to be replaced by the E‑Privacy 
Regulation next year) or guidance for charities 
from the Information Commissioner’s Office or 
the Fundraising Commission. Further information 
can be found in the chapter of the Toolkit 
entitled ‘Data protection law and guidance’.

Default interest This clause specifies the rate 
at which interest will accrue if 
one party fails to pay any sum 
payable under the contract.
Its purpose is to ensure that 
the party who was due to 
receive the money has some 
compensation for the fact that 
it was received late.

Typically, the default rate of interest is 
expressed as a percentage above the base rate 
of one of the high street banks. The interest 
should represent a genuine pre‑estimate of 
what the parties think would be suffered by the 
non‑defaulting party if the other party failed to 
pay the sums due at the time(s) specified under 
the contract.

Dispute resolution 
process

Under this clause, the parties 
agree to first submit their 
disputes to some form of 
dispute resolution, before 
proceeding to litigation or 
arbitration. This may take the 
form of discussion between 
representatives of each party 
and then escalation to a more 
senior person within each 
organisation.

This type of clause is standard in commercial 
contracts. You should ensure that the process 
suggested seems sensible in the circumstances.
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Clause Meaning Points to consider

Duration/term This clause states for how long 
the contract will run.

You should make sure the contract has a clear 
start date and that it is for a specified period (for 
example one year). If your charity agrees to a 
contract with a rolling term (i.e. a contract that 
renews automatically at the end of the specified 
period if notice is not given), you must ensure 
that there are internal procedures in place so that 
employees/volunteers know when they need to 
decide whether or not to give notice so that your 
charity does not end up tied into a contract for 
longer than it would like to be. Similarly, if there 
is an option to extend the contract if you give 
notice ahead of time, then you should make sure 
(if your charity does want to extend the contract) 
that there are procedures in place to ensure that 
notice is given in good time.

Employees This clause recognises that 
the Transfer of Undertakings 
(Protection of Employment) 
Regulations 2006 (‘TUPE’) may 
apply and seeks to allocate 
employee liabilities between 
the parties.

TUPE may apply where there is a change in 
service provider, for example your charity 
starts to provide a service to a local authority 
that the local authority previously provided 
itself or that a third party previously 
provided. If TUPE applies, any employees 
wholly or mainly assigned to the services will 
transfer automatically to your charity on the 
same terms and conditions as they enjoyed 
before the transfer. In these circumstances, 
employees would therefore become employed 
automatically by your charity (similarly, if you 
outsourced a service that you currently do 
yourself to a third party supplier, any of your 
employees wholly or mainly assigned to those 
services would transfer to that supplier and 
become employees of that supplier). TUPE will 
apply regardless of any agreement between the 
parties to the contrary. It is standard practice 
where it is expected that an automatic transfer 
may occur to apportion employee liabilities 
that relate to prior employment to the current 
service provider and employee liabilities that 
relate to post‑transfer employment to the 
replacement service provider, but it is open to 
the parties to allocate liabilities differently. You 
should always consider whether TUPE will apply 
and, if so, the effect of this on your charity at 
both the start and the end of the contract.

Environmental
practices

This clause states that the 
supplier must perform its 
contractual obligations
in accordance with 
the customer’s 
environmental policy.

This clause is common in local authority 
procurement contracts.
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Clause Meaning Points to consider

Execution clause This is the clause at the end 
of the contract where the 
parties sign. The format of 
this clause will vary depending 
on who the parties to the 
agreement are.

You should check that the execution 
block correctly reflects the names of the 
contracting parties.

Fee/consideration This clause sets out how much 
the supplier will be paid for 
providing the services and 
when and how the supplier 
will be paid.

You should make sure the amount is specified 
clearly (for example is it inclusive or exclusive 
of VAT?). Also check how frequently your charity 
is to be paid (for example monthly, quarterly or 
annually) and the process for how it is paid (for 
example when does your charity need to issue 
invoices to the customer; what details should 
the invoice contain; how long does the customer 
have to pay the invoice). Confirm that this suits 
your charity’s internal budgets and procedures.

Force majeure This is the name commonly 
given to a clause that excludes 
liability for breach of contract 
where there has been a delay 
or failure to perform because 
of unavoidable circumstances 
(for example fire, flood or
acts of terrorism).

This is a standard clause found in most 
commercial contracts. You should check that you 
are happy with the list of events stated as giving 
rise to force majeure and the consequences of 
such events occurring.

Freedom of 
information

This clause provides that 
the supplier must assist the 
customer with its disclosure
obligations under the Freedom 
of Information Act.

You should consider whether the duty to assist 
is too onerous and whether it is likely that your 
charity will have to disclose commercially
sensitive information. A local authority (or other 
body which is subject to Freedom of Information 
legislation) needs to comply with its statutory 
obligations and in particular is required to
form its own view on whether information 
can legitimately be withheld on grounds 
of confidentiality.

Further assurance This clause requires the 
parties to take extra steps or 
sign extra documents that are 
necessary to fully implement 
the terms of the contract.

You should ensure that the clause is not drafted 
too widely. For instance, limit it to what is 
reasonably necessary and consider which party 
should pay any related costs.

Governing law The governing law clause 
specifies which laws will apply 
to the contract.

You should ensure that the governing law is 
English law or, if based in Scotland, Scots law.
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Clause Meaning Points to consider

Indemnity This clause provides that one 
party must automatically 
compensate the other party 
if a specified event happens. 
For instance, it may say that 
the defaulting party must 
indemnify the non‑defaulting 
party against all losses, costs, 
liabilities, claims or damages 
that the non‑defaulting party 
suffers as a result of any
default by the defaulting party 
in the performance of any of 
its obligations.

Indemnities are common in commercial 
contracts but your charity should be wary of 
giving any. You should ensure that the indemnity 
is not drafted too widely and that it is only 
available to the other party in certain specific 
and limited circumstances. Other refinements 
could include a provision stating that, where a 
claim arises, the party who is due to compensate 
the other party will have the ability to defend 
the claim to minimise the payout. It is also quite 
common to have a provision stating specifically 
that the indemnity will not apply to the extent 
that the loss, claim etc., was attributable to 
negligence (or some other act/default) by the 
party who is seeking to be indemnified. You 
should also consider if you need the other party 
to give you an indemnity for anything.

Insurance This clause specifies what 
insurance the parties must 
have in place.

You should ensure that your charity either has or is
able to obtain such insurance on acceptable terms.

Intellectual 
property

This clause may set out the 
circumstances when a party 
can use the other party’s 
name and who will own
any intellectual property 
(for example copyright) 
created during the course of 
the contract.

You should ensure that you are happy with 
when and how the customer will use the name 
of your charity (and vice versa) and whether 
the provisions relating to use of intellectual 
property, and any transfer of ownership of 
intellectual property, are appropriate.

Jurisdiction This will either provide that 
disputes will be determined 
by arbitration or specify which 
courts will hear any dispute 
that arises in relation to 
the contract.

You need to decide if arbitration or the court 
process is more appropriate. If the courts 
are selected, ensure that the clause gives 
‘exclusive’ jurisdiction to the English courts 
(or, in Scotland, the Scottish courts). In either 
case, the clause should cover contractual 
and non‑contractual matters arising from 
the contract.

Limitation on
liability

This clause restricts the 
amount of damages one 
party can recover from the 
other party for breach of 
contract (i.e. it puts a cap 
on the amount that can 
be recovered).

You should ensure that the cap is reasonable. In 
certain contexts, it is common to set the cap at 
a level that is no higher than the value of the 
contract ‑ but it needs to be borne in mind that a 
lot of damage/loss can be caused by a contractor 
or service provider who is carrying out a small 
piece of work if something goes wrong.

Liquidated 
damages

This clause specifies a fixed or 
determined sum payable on 
breach of contract by one of 
the parties.

The sum must be a genuine pre‑estimate of loss, 
otherwise it will constitute a penalty clause and 
will be unenforceable.
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Clause Meaning Points to consider

Notice provisions This clause sets out how 
notices are to be given under 
the contract, states when 
they will be deemed to have 
been sent or delivered, and 
to whom they are to be sent 
or delivered.

You should ensure that the contact details for 
the nominated person at your charity are correct 
and decide whether notices may be received by 
fax and/or email.

Parties At the start of the contract, 
each party’s name, registered 
number (company number 
and/or charity number) and 
address will be set out.

You should ensure that the details of your 
charity are correct and that you are contracting 
with the party with which you expect to be 
contracting. This is very important, as the rights 
your charity has under the contract will only 
be enforceable against that contracting entity. 
If your charity is an unincorporated association 
rather than a limited company, the contract will 
need to be entered into in the name of the main 
office-bearers; in that situation, you should try 
to introduce a provision stating that the other 
party waives any right to pursue the office- 
bearers (or any other individuals connected with 
the organisation) if the funds and other assets 
of the organisation are insufficient to meet any 
liabilities arising under the contract. Further 
information can be found in the chapter of the 
Toolkit entitled ‘Charity law guidance’.

Prevention of
corruption

This clause states that the 
supplier must not offer to give 
a local authority or any other 
public body, or any person 
employed by them, any gift or 
consideration of any kind as 
an inducement or reward for 
doing, or not doing, something 
in relation to the obtaining, or 
execution, of the contract.

This is a standard clause in local authority 
contracts, which is included to ensure that the 
local authority does not breach legislation which 
makes it a criminal offence for persons working 
for public bodies to accept gifts or rewards.

Quality/key 
performance 
indicators (KPIs)/ 
monitoring 
arrangements

This clause sets out the 
standard to which the 
services must be performed 
and how the standard will 
be measured.

You should ensure that your charity can reach 
the standard required and that you are happy 
with how the standard will be measured. If 
your charity cannot perform the services to 
the required standard, it will be in breach of 
contract and this could result in it receiving 
no or a reduced fee, or the contract being 
terminated and/or it being sued for breach 
of contract, depending on what the contract 
specifies as the consequences.
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Clause Meaning Points to consider

Services This clause will set out 
the services your charity is 
providing to the customer.

You should check that your charity can provide 
all the services listed and that the services are 
what you expect to provide. If your charity 
cannot or is not prepared to provide the services 
described, the clause should be deleted or 
amended accordingly.

Sub‑contracting This clause prevents one 
(or both) parties from 
sub‑contracting their rights 
and obligations under the 
contract to another party.

It would be typical in a contract for a customer 
to prohibit your charity from sub‑contracting 
its obligations to another party without the 
consent of the customer. If your charity intends 
to sub‑contract (for example to a wholly owned 
subsidiary), the clause needs to reflect this.

Termination This clause explains how 
either party can end the 
contract.

The standard terms included in a termination 
clause are: (i) a right for one party to terminate 
the contract if the other party becomes 
insolvent, goes into liquidation etc.; and (ii) a 
right to terminate the contract if one party is in 
breach of the contract (normally there is also an 
obligation on the non‑defaulting party to notify 
the defaulting party of the breach and to give 
them time to rectify it before the non‑defaulting 
party can terminate). In addition, there is 
often a ‘no fault’ termination clause, which 
allows either party to terminate the contract 
if a specific length of notice period is given. 
You should consider the consequences of early 
termination by the other party ‑ particularly if 
you have to invest in additional staff, premises 
or equipment to enable you to service the 
requirements of the contract. Note that public 
procurement contracts must contain particular 
termination provisions allowing the public body 
to terminate the contract. For example, where 
the contract has been substantially varied (other 
than as permitted under the Regulations), and 
where it finds that your charity should have 
been excluded from the procurement process on 
one of the mandatory exclusion grounds set out 
in the Regulations.

Third party rights This clause excludes the rights 
of third parties
(i.e. people or organisations 
who are not party to the 
contract) to enforce the terms 
of the contract.

This is a standard clause found in 
most contracts.
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Clause Meaning Points to consider

Time of the 
essence

This clause means that any 
clause in the contract that 
specifies a service must be 
provided by a particular time 
must be strictly adhered to, 
i.e. if it is performed late the 
other party can terminate 
the contract.

Time is not of the essence unless expressly 
stated. An express provision that time is of 
the essence enables a party to terminate the 
contract and, if appropriate, claim damages if
the other party fails to perform an obligation in 
accordance with the date or time specified in 
the agreement. If time is not of the essence, the 
innocent party will be unable to terminate the 
contract if the other party does not comply with 
the relevant time limits (and so will have only a 
claim in damages), unless the failure to perform 
amounted to a fundamental breach of contract.

Variation This clause states that if 
either party wants to vary 
the contract the variation 
must be in writing signed by 
each party.

This is a standard clause found in most 
contracts. It is important, however, to bear this 
clause in mind where amendments are agreed 
after the contract is entered into.

Appendix: contract template

The following document contains some suggested clauses for inclusion in any commercial agreement that 
your charity needs to draft. The document is necessarily drafted in general terms and therefore focuses 
on the more legal rather than commercial terms of an agreement and it will be essential to tailor it to 
the circumstances of any particular arrangement. In particular, your charity will need to ensure that all 
commercial terms are appropriately reflected. Footnotes have been inserted in the draft to highlight any 
differences which apply if the contract were governed by Scots law, rather than by English law.



Legal Toolkit for Charities46

THIS AGREEMENT IS MADE ON [INSERT DATE]4 between:

[Insert legal name of your charity], a charity registered in England and Wales5 under charity number [insert 
charity number of your charity] [and a company registered in England and Wales under registered number 
[insert the registered number of your charity]] whose registered office is at [insert the full address of the 
registered office of your charity] (the ‘Customer’); and

[Insert the full name of the Supplier], a company registered in England and Wales6 under number [insert 
the registered number of the Supplier] whose registered office is at [insert the full address of the 
registered office of the Supplier] (the ‘Supplier’).

IT IS AGREED AS FOLLOWS:

1. Interpretation

1.1 In this Agreement, unless otherwise specified:

A. references to clauses and schedules are to clauses of and schedules to this Agreement;

B use of any gender includes all other genders;

C. references to a ‘company’ shall be construed so as to include any corporation or other body 
corporate, wherever and however incorporated or established;

D. references to a ‘person’ shall be construed so as to include any individual, firm, company, corporation,  
body corporate, government, state or agency of a state, local or municipal authority or government  
body or any joint venture, association or partnership (whether or not having separate legal personality);

E. a reference to any statute or statutory provision shall be construed as a reference to the same as it  
may have been, or may from time to time be, amended, modified or re-enacted; and

F. any reference to a ‘day’ shall mean a period of 24 hours running from midnight to midnight.

1.2 All headings and titles are inserted for convenience only. They are to be ignored in the 
interpretation of this Agreement.

2. Provision of [Services/Goods]

2.1  [From [insert commencement date] until the termination of this Agreement in accordance with  
clause 7 below the Supplier shall provide the [services/goods] (as described in the Schedule) (the  
‘Services’/‘Goods’) to the Customer.]

4 In the case of a Scots law contract, the wording would run ‘Agreement between (1) [insert name]’ i.e. the words ‘is made on’ 
and the date never appear at the start of the document.

5 If the charity is a Scottish charitable company, the wording would refer to ‘a company which is a Scottish charity (Scottish 
charity number [ ]) incorporated in Scotland under the Companies Acts with registered number [ ] and having its registered 
office at [ ]’.

6  If the Supplier is a Scottish company, then ‘Scotland’ would be inserted instead of ‘England and Wales’.
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3. Payment

3.1 [The Customer shall pay to the Supplier a fee of £[insert amount of fee] ([exclusive/inclusive] of 
any amount in respect of VAT) for the [Services/Goods] (the ‘Fee’).]

3.2 [The Supplier shall submit [monthly/quarterly] invoices to the Customer in respect of the Fee OR 
The Supplier shall submit an invoice to the Customer in respect of the Fee on completion of delivery 
of the [Services/Goods]. [Insert any specific requirements for the invoices, for example reference 
number or a detailed description of the tasks completed.]

3.3 [The Customer shall pay [the/each] invoice within [45] days of its receipt provided that it complies 
in all respects with clause 3.2.]

3.4 The Customer reserves the right to deduct from any monies due or becoming due to the Supplier 
from the Customer any amount due from the Supplier to the Customer. In addition, the Customer 
reserves the right to withhold payment in respect of [Services/Goods] supplied that are rejected or 
otherwise not in accordance with the requirements of this Agreement.

4. Quality and Defects

4.1 All [Services/Goods] supplied must:

A. meet the standards required by this Agreement and the specifications set out in the Schedule;

B. [in the case of Services] be performed by the Supplier diligently and with all due skill, care and 
attention that can reasonably be expected of a professional contractor experienced in the provision 
of services of a comparable nature and complexity to the Services;

C. be in accordance with local standards and requirements that are applicable to [services/goods] of 
the same nature as the [Services/Goods]; and

D. not infringe the rights of any third party or cause the Customer to infringe any such rights.

4.2 The Customer reserves the right to reject or require [re-performance of any Services OR re‑delivery of 
any Goods] that are not in accordance with the requirements of this Agreement and the specifications 
set out in the Schedule. If requested by the Customer to [re-perform such Services OR re‑deliver such 
Goods] to remedy a deficiency, the Supplier shall do so promptly and without charge. No payments 
made under this Agreement shall be used as evidence of the performance of this Agreement nor shall 
any payments be construed as acceptance of unsatisfactory [Goods/Services].

4.3 If, in the Customer’s reasonable opinion, the Supplier fails to comply with the provisions of this 
clause, the Customer may terminate this Agreement in accordance with clause 7.2.
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5. Data Protection

5.1 Each party shall comply with its obligations:

A. up to and including 24 May 2018, under the Data Protection Act 1998; and 

B.   from and including 25 May 2018, under the General Data Protection Regulation.

6. [Ownership of Materials

6.1 All materials, including, but not limited to, reports, manuals, databases and visual aids developed 
during the course of or as a result of the Services and in whatever form they may be held (the 
‘Materials’) shall be owned by the Customer and the Customer shall have the right to obtain, hold 
and renew in its own name copyrights, registrations or other appropriate protection relating to such 
Materials.

6.2 The Supplier hereby irrevocably assigns to the Customer all present and future intellectual property 
and other rights relating to the Materials and will execute any and all such documents as may be 
necessary to transfer and/or assign to the Customer any such rights.]

7. Termination

7.1 This Agreement shall, subject to the remainder of this clause, continue in force until [insert date 
of termination].

7.2 Either party (the ‘Non‑defaulting Party’) may terminate this Agreement with immediate effect by 
giving written notice to the other party (the ‘Defaulting Party’):

A. if the Defaulting Party commits a material or persistent breach of its obligations under this Agreement;

B. if the Defaulting Party commits a breach of its obligations under this Agreement and fails to remedy 
such a breach (where the breach is capable of remedy) within 14 days after receipt of notice from 
the Non‑defaulting Party requiring such remedy;

C. if any procedure is commenced to wind up or re‑organise the Defaulting Party and that procedure 
(unless commenced by the Defaulting Party) is not terminated or discharged within 30 days;

D. if any step is taken or any procedure is commenced to appoint an administrator, receiver, 
administrative receiver or trustee in bankruptcy in relation to the Defaulting Party or all or 
substantially all of its assets and that procedure (unless commenced by the Defaulting Party) is not 
terminated or discharged within 30 days;

E. if the holder of any security over all or substantially all of the assets of the Defaulting Party takes 
any step to enforce that security and that enforcement is not discontinued within 30 days;

F. if all or substantially all of the assets of the Defaulting Party are subject to attachment, 
sequestration, execution or any similar process and that process is not terminated or discharged 
within 30 days;

G. if the Defaulting Party is unable to pay its debts as they fall due;
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H. if the Defaulting Party enters into, or any step is taken, whether by the board of directors of 
the Defaulting Party or otherwise, towards entering into, a composition or arrangement with its 
creditors or any class of them, including, but not limited to, a company voluntary arrangement or a 
deed of arrangement; or

I. if the Defaulting Party undergoes or suffers an analogous event to any of those specified in 
paragraphs C. to H. above in any other jurisdiction.

7.3 The Customer may terminate this Agreement immediately by giving written notice to the Supplier 
if the Customer reasonably believes that continuing the contractual relations with the Supplier may 
damage the reputation of the Customer.

7.4 In the event of termination of this Agreement, all rights and obligations of the parties shall cease 
with immediate effect, except for those provisions expressly stated to continue without limit in 
time. Termination of this Agreement shall not affect any rights, liabilities or remedies arising under 
this Agreement before such termination.

8. Notices

8.1 A notice under this Agreement shall only be effective if it is in writing. [Faxes and email are 
not permitted.] Notices under this Agreement shall be sent to a party at its address and for the 
attention of the individual set out below:

Customer

Party and title of individual: [to be inserted] 

Address: [its registered office from time to time] 

Supplier

Party and title of individual: [to be inserted]

Address: [to be inserted]

provided that a party may change its notice details on giving notice to the other party of the change in 
accordance with this clause.

8.2 Any notice given under this Agreement shall, in the absence of earlier receipt, be deemed to have 
been duly given as follows:

A. if delivered personally, on delivery;

B. if sent by first class inland post, two clear days after the date of posting; and

C. if sent by fax or email, [when sent/at the expiration of 48 hours after the time it was sent].
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9. Indemnity

9.1 The Defaulting Party shall keep indemnified the Non-defaulting Party against any loss, cost, liability, 
claim or damage (excluding any loss of profit or indirect or consequential loss, whether actual 
or prospective) that the Non‑defaulting Party incurs or suffers as a result of any default by the 
Defaulting Party in the performance of any of the obligations expressed to be assumed by it in this 
Agreement.

9.2 If a payment due from the Defaulting Party under this clause is subject to tax (whether by way of 
direct assessment or withholding at its source), the Non‑defaulting Party shall be entitled to receive 
from the Defaulting Party such amounts as shall ensure that the net receipt, after tax, to the 
Non‑defaulting Party in respect of the payment is the same as it would have been were the payment 
not subject to tax.

9.3 Nothing in this clause shall restrict or limit the Non‑defaulting Party’s general obligation at law 
to mitigate a loss it may suffer or incur as a result of an event that may give rise to a claim under 
this indemnity.

10. Default Interest

10.1 Any party that fails to pay any sum payable by it under this Agreement on the due date for payment 
shall pay interest on that sum for the period from and including the due date up to the date of 
actual payment (after as well as before judgment) at the rate that is equivalent to [2] per cent. 
above the base rate of [HSBC Bank plc] from time to time. This interest shall accrue from day to 
day, be compounded monthly and shall be paid by the Defaulting Party on receipt of a written 
demand.

10.2 Without limiting clause 11, the right to receive interest under this clause in respect of any unpaid 
sum is not exclusive of any rights, powers and remedies provided by law in respect of the failure to 
pay the relevant sum on the due date or at all.

11. Remedies and Waivers

11.1 Subject to clause 15 below, no delay or omission by any party to this Agreement in exercising any 
right, power or remedy provided by law or under this Agreement shall:

A. affect that right, power or remedy; or

B. operate as a waiver of it.

11.2 The single or partial exercise of any right, power or remedy provided by law or under this 
Agreement shall not unless otherwise expressly stated preclude any other or further exercise of it or 
the exercise of any other right, power or remedy.

11.3 The rights, powers and remedies provided in this Agreement are cumulative and not exclusive of any 
rights, powers and remedies provided by law.
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12. Force Majeure

12.1 ‘Force Majeure’ means, in relation to either party, a circumstance beyond the reasonable control of 
that party (the ‘Claiming Party’).

12.2 The Claiming Party will not be in breach of this Agreement or otherwise liable to the other party 
(the ‘Non‑claiming Party’) for any delay in performance or any non‑performance of any obligations 
under this Agreement (and the time for performance will be extended accordingly) if and to the 
extent that the delay or non‑performance is owing to Force Majeure. This clause only applies if:

A. the Claiming Party could not have avoided the effect of the Force Majeure by taking precautions 
that, having regard to all matters known to it before the occurrence of the Force Majeure and all 
relevant factors, it ought reasonably to have taken but did not take; and

B. the Claiming Party has used reasonable endeavours to mitigate the effect of the Force Majeure and 
to carry out its obligations under this Agreement in any other way that is reasonably practicable.

12.3 The Claiming Party shall promptly notify the Non‑claiming Party of the nature and extent of the 
circumstances giving rise to Force Majeure.

12.4 If the Force Majeure in question prevails for a continuous period in excess of [six] months after 
the date on which the Force Majeure begins, either party shall be entitled to give notice to the 
Claiming Party to terminate this Agreement. The notice to terminate must specify the termination 
date, which must be not less than [30] clear days after the date on which the notice to terminate 
is given. Once a notice to terminate has been validly given, the Agreement will terminate on the 
termination date set out in the notice. [Neither party shall have any liability to the other in respect 
of termination of this Agreement due to Force Majeure, but rights and liabilities that have accrued 
before termination shall subsist.]

13. Invalidity

13.1 If at any time any provision of this Agreement is or becomes illegal, invalid or unenforceable in any 
respect under the law of any jurisdiction, that shall not affect or impair:

A. the legality, validity or enforceability in that jurisdiction of any other provision of this Agreement; or

B. the legality, validity or enforceability under the law of any other jurisdiction of that or any other 
provision of this Agreement.

14. No Partnership

Nothing in this Agreement and no action taken by the parties under this Agreement shall constitute 
a partnership, joint venture or agency relationship between the parties.

15. [Time of Essence

Except as otherwise expressly provided, time is of the essence in respect of [the time of delivery 
specified in the Schedule].]
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16. [Employees8

16.1 The parties intend and believe that neither the provision of any services by the Supplier to the 
Customer and/or any of the other matters contemplated by this Agreement nor the termination 
or expiry of this Agreement shall result through the application of the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 (the ‘Regulations’) in any person becoming an 
employee of the Customer by virtue of their being assigned to the Services.

16.2 It is intended that all employees of the Supplier engaged in the provision of the Services shall 
remain the employees of the Supplier for the duration of this Agreement and on its termination.  
The Supplier shall fully indemnify the Customer (on its own behalf and on behalf of any replacement 
service provider) against any expenses, losses, fees, costs and/or liabilities arising out of, or in 
connection with, any employee of the Supplier becoming, or alleging that he has become, by 
operation of the Regulations as a result of this Agreement or its termination of an employee of the 
Customer (or any replacement service provider), including the direct and indirect employment 
costs of any such employee that transfers to the Customer pursuant to the Regulations and 
the termination of that employment. Such indemnity shall include an obligation to indemnify 
the Customer against any claim or liability in respect of any failure to inform or consult with 
representatives of an affected employee as defined by the Regulations, and against the breach of 
any provision of the Regulations.]

17 Contracts (Rights of Third Parties) Act 19999

The parties to this Agreement do not intend that any term of this Agreement should be enforceable, 
by virtue of the Contracts (Rights of Third Parties) Act 1999, by any person who is not a party to 
this Agreement.

18. Entire Agreement

18.1 This Agreement constitutes the whole and only agreement between the parties relating to the 
subject matter of this Agreement.

18.2 Each party acknowledges that in entering into this Agreement it is not relying upon any 
pre‑contractual statement that is not set out in this Agreement.

18.3 Except in the case of fraud, no party shall have any right of action against any other party to this 
Agreement arising out of or in connection with any pre‑contractual statement except to the extent 
it is repeated in this Agreement.

18.4 For the purposes of this clause, ‘pre‑contractual statement’ means any draft, agreement, 
undertaking, representation, warranty, promise, assurance or arrangement of any nature 
whatsoever, whether or not in writing, relating to the subject matter of this Agreement made or 
given by any person at any time before this Agreement became legally binding.

8 This clause is for circumstances where the charity is the recipient (rather than the supplier) of services. It should not be 
included in contracts for the supply of goods.

9 The Contracts (Rights of Third Parties) Act 1999 does not apply in Scotland. However, there is an equivalent principle that 
does apply. In the case of a Scots law contract, the clause should be amended to read:

Rights of Third Parties

‘The parties to this Agreement do not intend that any provision of this Agreement should be enforceable by any person who is 
not a party to this Agreement.’
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19. Variation

This Agreement may only be varied in writing signed by each of the parties.

20. Assignment10

Neither party shall assign all or any part of the benefit of, or its rights or benefits under, this Agreement.

21. Sub-contracting

Neither party shall sub‑contract or enter into any arrangement whereby another person is to 
perform any or all of its obligations under this Agreement.

22. Announcements

22.1 No announcement concerning the transaction contemplated by this Agreement or any ancillary 
matter shall be made by either party without the prior written approval of the other, such approval 
not to be unreasonably withheld or delayed.

22. 2 Either party may, after consultation with the other, make an announcement concerning the 
transaction contemplated by this Agreement or any ancillary matter if required by law.

22.3 The restrictions contained in this clause shall continue to apply after the termination of this 
Agreement without limit in time.

23. Confidentiality

23.1 Each party shall treat as confidential all information obtained as a result of entering into or 
performing this Agreement that relates to:

A. the provisions of, negotiations relating to or subject matter of this Agreement; or

B. the other party, including its employees, volunteers, activities and customers/persons to whom it 
provides services.

23.2 Neither party shall:

A. disclose any such confidential information to any person other than any of its directors or employees 
who needs to know such information to discharge their duties; or

B. use any such confidential information other than to supply the [Services/Goods].

23.3 Each party shall procure that any person to whom any such confidential information is disclosed by it 
complies with the restrictions contained in this clause as if such person were a party to this Agreement.

23.4 Notwithstanding the other provisions of this clause, either party may disclose any such confidential 
information:

10 This would be headed ‘Assignation’, rather than ‘Assignment’ in a contract governed by Scots law.
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A. to the extent required by law;

B. to its professional advisers, auditors, bankers and grant funders provided they have a duty to keep 
such information confidential;

C. to the extent the information has come into the public domain through no fault of that party; or

D. to the extent the other party has given prior written consent to the disclosure, such consent not to 
be unreasonably withheld or delayed.

23.5 Any information to be disclosed pursuant to clause 23.4A. shall be disclosed only after consultation 
with the other party.

23.6 The restrictions contained in this clause shall continue to apply after the termination of this Agreement 
without limit in time.

24. Costs and Expenses

24.1 Each party shall pay its own costs and expenses in relation to the negotiation, preparation, 
execution and carrying into effect of this Agreement.

25. Counterparts11

25.1 This Agreement may be executed in any number of counterparts, and by the parties on separate 
counterparts, but shall not be effective until each party has executed at least one counterpart.

25.2 Each counterpart shall constitute an original of this Agreement, but all the counterparts shall 
together constitute but one and the same instrument.

26. Dispute Resolution

If any dispute or difference arises from or in connection with this Agreement, the parties shall use 
their best efforts to settle the dispute. Accordingly, for [30] days from the date of written notice of 
a dispute (which shall clearly set out the matter in dispute and shall refer to this clause) the parties 
shall discuss the same, and seek to resolve it. If not resolved within [30 days], it shall be referred to 
[the chief executive] of the Customer and [insert position] of the Supplier who shall discuss and, if 
appropriate, meet to seek to resolve the matter.

27. Governing Law and Jurisdiction

27.1 This Agreement shall be governed by and construed in accordance with English law12. Any matter, 
claim or dispute arising out of or in connection with this Agreement, whether contractual or 
non‑contractual, is to be governed by and determined in accordance with English law13.

27.2 The courts of England14 are to have exclusive jurisdiction to settle any dispute whether contractual 
or non‑contractual arising out of or in connection with this Agreement. Each party irrevocably 
submits to the jurisdiction of the English courts15 .

11 Scots law now permits execution of contracts in counterparts. Each counterpart must be delivered by each party to the other 
party, or to a nominated person agreed by all parties. 
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Signed by [name of signatory]

for and on behalf of

the Customer ...................................................

Signed by [name of signatory]

for and on behalf of

the Supplier ...................................................

SCHEDULE 1

THE [SERVICES/GOODS]

[1. Services: [Add a detailed description of the services to be carried out by the Supplier. This should 
include any key deliverables/tasks/specifications and dates for their submissions/completion in the form 
of a timetable.]]

OR

[1. Goods: [Add a detailed description of the goods to be delivered by the Supplier. This should include the 
quality and quantity and dates for their delivery.]]

12 This would, of course, state ‘Scots law’ in the case of a Scots law contract.

13 Again, this would state ‘Scots law’ in the case of a Scots law contract.

14 The reference here, in a Scots law contract, would be to the Scottish courts.

15 The same point applies
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Data protection law guidance

1. Introduction

This chapter is a general practice guide for 
charities on some of the key data protection 
requirements that are likely to affect charities 
under the General Data Protection Regulation 
(the ‘GDPR’) when you collect, store and use 
information from users of your charity’s services or 
from donors. It aims to provide a basic introductory 
overview of the main issues that need to be 
considered, and is not intended to be a definitive 
guide to the legal requirements relating to 
data protection.

The GDPR replaces the Data Protection Act 1998 
(the ‘Act’) and automatically applies in the UK 
from 25 May 2018 regardless of the UK’s future 
relationship with the EU. The GDPR, while 
maintaining many of the principles and rules 
established by the Act, introduces a wide range of 
reforms to the European data protection regime. 
Whilst the Act will continue to apply until 25 
May 2018, this chapter focuses on the GDPR and 
you should be taking steps now to ensure that 
you comply with the GDPR from 25 May 2018 – 
organisations were given two years to prepare and 
so there is no transitional period after that date.

Throughout this chapter it will become clear that, 
in many cases, there is no easy answer with regard 
to data protection for charities. It is therefore 
important that you obtain appropriate advice when 
managing issues relating to personal data, can 
demonstrate that you have considered the data 
protection implications of your actions and keep 
records to show why certain decisions relating to 
personal data were made.

Throughout this chapter, reference has been 
made to relevant information on the Information 
Commissioner’s website. A summary of the sources of 
guidance is provided in Appendix 4. to the chapter.

2. Scope of this chapter

This chapter focuses on the GDPR as it applies to 
information collected from users of your charity’s 
services about themselves or others. There is also a 
short section on information collected from donors 
to your charity.

Other activities involving personal data (such 
as the use of employee personal data) are also 
governed by the GDPR, although they are beyond 
the scope of this chapter.

Some activities involving personal data may also be 
governed by additional legislation. For example, 
eMarketing and the use of website cookies and 
similar devices are also covered by the Privacy 
and Electronic Communications (EC Directive) 
Regulations 2003, as amended (the ‘EPrivacy 
Regulations’). This chapter makes brief reference 
to those provisions in the context of donors.

The application of the GDPR differs for public 
authorities and bodies. For the purposes of the 
Act, public authorities are those organisations 
which are subject to the Freedom of Information 
Act 2000. It is not yet clear how public authorities 
and bodies will be defined for GDPR purposes, but 
it is expected that either a statutory definition 
will be introduced or guidance issued on this. This 
chapter does not cover how the GDPR applies to 
public authorities and bodies and so if your charity 
is categorised as one, you should seek legal advice 
on the differences.

3. Legal framework

The GDPR maintains a framework of rights and 
duties, designed to safeguard personal data. 
The Information Commissioner is the regulator 
responsible for data protection matters. She, 
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together with the Information Commissioner’s 
Office (‘ICO’), provides advice and guidance on 
how to comply with the GDPR and takes action to 
enforce such compliance where necessary.

A. When does the GDPR apply?

The GDPR applies to the ‘processing’ of ‘personal 
data’. The terms ‘process’ and ‘personal data’ 
have specific meanings under the GDPR and these 
are explained in Appendix 1 to this chapter. 

Broadly speaking, if your charity collects or holds 
information relating to an identifiable living 
person, or discloses, retains or destroys that 
information, you will be processing personal data. 
As your charity is also likely to make the decisions 
about why and how the personal data is collected, 
used or otherwise processed, it may also be a 
‘data controller’ under the GDPR. Legally, it is the 
data controller who is responsible for ensuring 
that the personal data is processed in accordance 
with the GDPR. However, the GDPR also imposes 
new obligations directly on ‘data processors’ (i.e. 
organisations that process personal data on behalf 
of data controllers), albeit less extensive than 
those obligations imposed on data controllers.

B. What obligations does the data 
controller have?

In brief, the data protection principles require that 
personal data must be:

• processed lawfully, fairly and in a 
transparent manner;

• obtained for specified, explicit and legitimate 
purposes and must not be processed in a 
manner incompatible with those purposes;

• adequate, relevant and limited to what is 
necessary for the purposes for which they 
are processed;

• accurate and, where necessary, kept up to date;

• kept for no longer than necessary; and

• protected by appropriate technical and/or 
organisational measures to ensure appropriate 
security, including protection against 
unauthorised or unlawful processing and 
against loss, destruction or damage.

The data controller is required to be able to 
demonstrate compliance with these principles. 
This requirement to not only comply with the 
GDPR, but also to demonstrate compliance, is 
referred to as the ‘accountability principle’.

C. What obligations does the data 
processor have?

The GDPR imposes direct obligations on data 
processors in such areas as security, record keeping 
and international transfers, resulting in direct 
enforcement measures if they do not comply. In 
practice, the GDPR’s requirements may not be entirely 
new if you are a processor as many of the obligations 
under the GDPR are currently already contractually 
imposed on processors by the relevant data controller 
in many ‘data processing agreements’. 

D. How to comply

Appendix 2 to this chapter contains our publication 
‘Steps to Compliance’ which is a useful guide on 
what actions you should take to prepare for the 
GDPR, with suggested priorities.

4. Obtaining personal data

A. Only relevant information to be 
obtained

When deciding what information your charity should 
collect, it is important that only relevant information 
be sought. The aim should not be to collect as much 
information as possible, but only to obtain adequate 
information to be able to fulfil the specific purposes 
for which the information is required.

B. What information should be given by a 
charity when obtaining personal data?

Personal data must be processed fairly and in a 
transparent manner. Part of this requires you to 
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make available certain information to people on 
whom you are collecting personal data. This is 
often referred to as ‘fair processing information’ 
or the ‘privacy notice’. This is to help ensure that 
people know who will be collecting and using their 
data and for what purposes. 

You should ensure that your privacy notice contains 
the correct information and that it is clear and 
genuinely informative. The privacy notice needs to 
contain:

• your charity’s name and contact details; 

• the contact details of your data protection officer 
if you have one (see section 14) below; 

• each of the purposes that you propose to use 
their personal data for and the legal ground that 
the processing relies on (e.g. consent, legitimate 
interests – see sections 6 and 7 below); 

• if you are relying on the legitimate interests 
ground, what your legitimate interest is; 

• the organisations, or categories of 
organisations, that you may transfer their 
personal data to; 

• whether you intend to transfer the information 
outside of the European Economic Area and, if 
so, whether that country has been determined 
by the European Commission as having adequate 
protection, or, if not, details of what protection 
for their personal data has been put in place.

The ICO has published a code of practice on privacy 
notices that contains some helpful guidance on 
how they should be written and presented and 
examples of privacy notices the ICO has come 
across illustrating both good and bad practice. 

The circumstances in which the fair processing 
information need not be given are limited and you 
should always give the fair processing information 
unless specific legal advice has confirmed this is 
not necessary.

C. When should the fair processing 
information be given?

Fair processing information should be given to the 
individual when you collect the data from them. 
If you obtain information about an individual from 
someone other than that person (for example a 
local authority), the fair processing information 
must be given to the individual within a reasonable 
period after the time the data is obtained by you. 
If, however, before then you use the information 
to contact the individual, you must at that time 
provide the necessary information.

D. Who should give the fair processing 
information when the charity obtains 
data from someone other than the 
particular individual?

The primary responsibility for giving the fair 
processing information falls to the organisation 
that initially collected the data. However, if you 
received the information indirectly, such as from 
a local authority or another charity, you also 
have a responsibility once you have received the 
information to ensure that the individual has 
the required information. This could be through 
ensuring that the organisation who collected it 
provided the information that also covers you using 
it or it may be that you need to separately provide 
the information.

It may also be the case that the information you 
collect about someone is from an individual rather 
than another organisation. For instance, the person 
who uses your services may provide information 
about someone else, such as a relative. In this 
case, the responsibility will fall on you.

E. How should the fair processing 
information be given?

A good way of providing the fair processing 
information is to include it as part of a privacy 
notice that can be shown/given to individuals 
whenever their personal data is obtained (for 
example by including it on a website where 
information is collected online, showing it to 
individuals when they give information face‑to‑face 
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or including it in a script to be read out when 
information is collected over the telephone).

Individuals could then be asked to sign a consent 
form, tick a box online or verbally confirm (where 
the telephone is used) that they have read/heard 
and accept the privacy policy. You should keep a 
record of this confirmation, enabling you to show 
that the fair processing information was provided.

5. Using personal data

A. Using personal data lawfully

Data must be processed lawfully. This requires that 
the processing be covered by one of a number of 
grounds, the so‑called ‘fair processing grounds’. 
These are very similar to those under the Act. 
The most common ones to rely upon are where 
the processing is necessary for the purpose of a 
contract to which the individual is a party, the 
individual consents to the processing and where 
the processing is necessary for your or a third 
party’s legitimate interests. The consent and 
legitimate interests grounds are considered in more 
detail below (see sections 6 and 7).

Processing would be unlawful if it breached a 
statute (i.e. an Act of Parliament such as the 
Human Rights Act 1998), the common law (for 
example the common law duty of confidentiality, 
which may exist where information is collected in 
circumstances where confidentiality is expected, 
such as a confidential counselling session) or if 
an organisation (for example a local authority) 
exceeded or wrongly exercised its legal powers.

For so‑called ‘special categories of data’ 
(previously known generally as sensitive personal 
data), an additional legal ground from a separate 
list must also apply – see section 9 below.

B. Using personal data fairly

As well as processing data lawfully, personal data 
must also be processed fairly. This involves making 
fair processing information available (see section 
4 above), complying with at least one of the fair 

processing grounds mentioned above and checking 
generally that the processing is fair.

C. Data protection impact assessment

A data protection impact assessment (‘DPIA’) is a 
tool to help organisations identify and minimise 
privacy risks when planning new (and revising 
existing) projects, policies and systems. It is 
essentially a risk assessment for your proposed 
use of personal data. Following implementation 
of the GDPR, undertaking a DPIA will become 
a legal requirement, not just best practice, in 
circumstances where you are processing personal 
data in a way that can be considered as ‘high risk’ 
to individuals’ rights and freedoms. Even where not 
mandatory, conducting a DPIA will often be good 
practice as it will serve to demonstrate that you 
are taking data protection concerns seriously and 
are seeking to comply with the rules.

I. Is the processing likely to be ‘high risk’?

A DPIA will only legally be required where there 
is a ‘high risk’ to the rights and freedoms of 
individuals. In particular, a DPIA is required where 
there is:

• extensive automated profiling of individuals;

• processing of special categories of data, such 
as health data (see section 9 below) on a large 
scale; or

• systematic monitoring of a publicly accessible 
area on a large scale.

II. What does a DPIA involve?

Your DPIA should be documented and the 
assessment must, at minimum, cover:

• a description of the proposed use of the 
personal data and, if the legitimate interests 
ground is to be relied upon, what you consider 
your legitimate interest to be;
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• bearing in mind the proposed purposes, an 
assessment of whether what you propose is 
necessary and proportionate to the aim;

• an assessment of the risks to individuals; and

• the measures you propose to put in place to 
minimise any risks to individuals.

The ICO’s existing code of practice on conducting 
a DPIA usefully divides the DPIA process into six 
stages:

• identifying the need for a DPIA;

• describing information flows;

• identifying privacy and related risks;

• identifying and evaluating privacy solutions;

• signing off and recording the DPIA outcomes; and

• integrating the DPIA outcomes back into the 
project plan.

The ICO’s code of practice on DPIAs remains 
a source of much good practice on how 
your organisation should think about DPIAs. 
Nevertheless, care will need to be taken since 
the guide has not yet been updated for the new 
requirements of the GDPR.

D. Consultation with the ICO

If, having carried out the DPIA, you conclude that, 
irrespective of your attempts to mitigate the risks, 
your use of personal data remains ‘high risk’, you 
will need to consult with the ICO to determine 
whether or not what you are proposing to do 
complies with the GDPR.

You should be aware that the ICO will have a 
minimum of eight weeks (which may in several 
circumstances be extended) in which to respond 
and so this will need to be factored into 
your timeline.

6. Consent

As mentioned in section 5, consent is one of the 
fair processing grounds. 

The concept of consent in the GDPR is stricter 
than under the Act, setting out more onerous 
requirements in relation to both the content of the 
consent and the way in which it should be obtained. 

If the information falls within the concept of 
‘special categories of data’, such as health data, 
‘explicit’ consent is required. See section 9 for 
further information on what data is covered by this 
and the grounds for processing it.

A. Obtaining consent

Consent must be freely given, specific, informed 
and unambiguous. In certain circumstances, 
consent must, in addition, be explicit. This is 
required in more circumstances under the GDPR 
than currently, but, importantly, it is the required 
standard of consent to process special categories 
of data, such as health data.

I. Freely given

As currently, individuals must have a genuine and 
free choice as to whether or not to consent to 
the processing and should be able to refuse or 
withdraw such consent without detriment. The 
GDPR is clear that consent will not be ‘freely given’ 
where the performance of a contract is conditional 
on consent to the processing of personal data 
that is not necessary for the performance of the 
relevant contract. For instance, you would not be 
able to require that someone consents to receive 
information about your services more broadly in 
order to access one of them.

II. Specific and informed

It continues to be the case that consent must be 
specific and informed. However, it has now been 
clarified that consent can only be informed if the 
individual is aware of at least the identity of the 
organisation which is the data controller and the 
purposes of the processing of personal data. 
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III. Unambiguous (and sometimes explicit)

This is a new concept in the UK. 

Guidance provides that unambiguous consent is one 
that leaves no doubt as to the individual’s intention 
to deliver that consent. Nevertheless, unambiguous 
consent need not be express but can be inferred 
from certain actions. 

Explicit consent requires that the consent of the 
individual should be absolutely clear. An affirmative 
action, oral or in writing, is likely to be required. 
In appropriate cases, explicit consent should cover 

the specific detail of the processing, the particular 
type of data to be processed (or even the specific 
information), the purposes of the processing and 
any special aspects of the processing that may 
affect the individual, for example disclosures that 
may be made of the data. 

We consider that it is the ability for unambiguous 
consent to be inferred that distinguishes it from 
explicit consent. The table below illustrates 
whether the consent in various scenarios would 
meet the requirements of unambiguous and/or 
explicit consent.

Form of consent Unambiguous? Explicit?

You offer users of your services the 
opportunity to opt into specified 
processing through a tickbox when 
booking into sessions

Yes Yes

You offer users of your services the 
opportunity to opt out of certain 
processing by unticking a pre‑ticked 
box when requesting certain services 

No, consent cannot be obtained through pre‑ticked boxes

At an event sign‑in, participants are 
informed that you would like to use 
their registration details for specified 
types of profiling and are asked 
(verbally) whether they consent to 
such processing

Yes, consent may be given verbally. However, you may wish 
to consider how the consent can be documented with greater 
certainty

Users of your charity’s services are 
informed that photographs will be 
being taken in a part of your building 
during a particular time and that 
such photos will be included on 
your internet. Users, having been so 
informed, decide to go to the area in 
which photographs are being taken

Yes, consent may be inferred 
from users’ actions in going 
to the areas of the building 
in which photographs are 
being taken during the 
relevant times

No, while consent may be 
inferred from the users’ 
actions, it cannot be said to 
be explicit

Your website requires users to provide 
certain personal data in order to 
participate on the site. The site 
contains a notice, accessible in the 
privacy section, indicating that, by 
using the site, users are consenting 
to their data being processed 
by third parties to send them 
marketing information

No, inactivity cannot constitute consent. This is consistent with 
the ‘no doubt’ analysis: ongoing use of the site may indicate 
consent to the processing, but may also mean users have not 
read the notice. As there is doubt as to users’ intentions, 
ongoing use of the site cannot constitute unambiguous or 
explicit consent
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IV. Comprehensive but not bundled

Consent should cover all of the purposes for which 
any personal information is being collected for 
which consent is the legal ground that is being 
relied upon as well as potential future purposes 
(so further consent is not required for the new 
purpose). However, multiple items should not be 
bundled together with one consent covering all 
of them as the individual should have the ability, 
should they so wish, to consent to some but not all 
of the processing. 

V. Clearly distinguishable

The GDPR imposes a new requirement that where 
consent is given as part of a written declaration 
which also concerns other matters (for example as 
part of a privacy notice), the request for consent 
should be ‘clearly distinguishable’ from the other 
matters and be presented in an ‘intelligible and 
easily accessible form’. It will be important, 
therefore, to ensure that an individual’s consent 
to processing is not buried in standard T&Cs but is 
instead set out separately from other provisions.

VI. Right to withdraw consent

Individuals must have the right to withdraw 
their consent to processing. The GDPR makes it 
clear that withdrawal may occur at any time and 
individuals should be made aware of this right 
before giving consent. You also need to ensure 
that it is ‘as easy to withdraw as to give consent’ 
(i.e. allow individuals to withdraw their consent 
the same way that it was obtained and make the 
withdrawal process clear from the outset). If 
the withdrawal right does not meet the GDPR’s 
requirements, the consent will not have been 
validly obtained.

VII. Recording consent

It is important that you keep clear records of 
who has consented to what and process personal 
data in line with such consents. A record should 
also be kept of the relevant versions of the 
privacy policies, telephone scripts (if information 
is collected over the telephone) and consent 

forms, so that the extent of the consent given 
by an individual at any particular time can be 
determined at a later date.

B. Limitations to relying on consent

As explained above, the concept of consent in 
the GDPR is stricter than under the Act and, as is 
currently the case, relying on consent as the fair 
processing ground can be problematic as it may 
be difficult to get true consent (for example if the 
person is too young (see below), is otherwise not 
able to understand what they are being asked to 
consent to, or has no choice but to consent).

You should also be aware that, if relying on 
consent, people whose data you are processing will 
have more extensive rights than they would if your 
processing was justified by other means. These 
extended rights include, for example, the right to 
erasure, also known as the ‘right to be forgotten’ 
and the right to data portability (see section 
12 below).

Therefore it is important for you to concentrate 
on ensuring that personal data is collected and 
processed fairly when looking at the processing as 
a whole, rather than purely relying on consent. You 
should also consider if another route to fairness 
is available. For instance, can a different fair 
processing ground such as the legitimate interests 
ground be satisfied (see section 7 below)?

C. When consent should not be sought

You should avoid asking for consent if the 
processing will be carried out regardless of 
whether or not consent is given, and rely on 
another fair processing ground, such as the 
legitimate interests ground. Such consent will not 
be considered freely given and therefore will not 
be valid as the individual would not be able to 
effectively withdraw their consent.

D. Keeping consent up to date

Consent will usually last for as long as the 
processing to which it relates continues, but you 
should review whether a consent remains adequate 
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as your relationship with an individual develops 
or as the individual’s circumstances change. For 
example, individuals may change their views on 
what they have previously consented to, either 
because their initial choices were poorly made 
or the consent is obtained from a child who 
subsequently becomes more mature. In addition, 
parental consent will always expire when the 
child reaches the age at which they can consent 
for themselves. In such cases, you should consider 
informing the individuals of their current choice 
and asking them to either confirm or withdraw 
their consent.

It is unlikely that any consents your charity 
currently relies upon will meet all the 
requirements of the GDPR. It is therefore 
important that you assess your current consents 
and obtain GDPR compliant consents before 25 May 
2018, if necessary.

E. Consent from third parties

Sometimes you may receive from an individual 
information that relates to another person such 
as a family member. Particular care is required 
in these circumstances as you may not have 
a direct relationship with that other person 
(a ‘third party’).

I. Obtaining consent from third parties

If consent is the most appropriate fair processing 
ground, you should attempt to obtain the consent 
of the third party to process their data. This could 
be achieved in a number of ways, and the method 
appropriate to a particular situation may depend 
on the type of information being collected on that 
third party.

Where particularly personal or sensitive 
information is obtained, you should consider 
contacting the third party directly (for example 
telephoning or emailing them) to get consent.

With other information, you could ask the 
individual who provided it to ask the third party 
to sign a document to confirm that they are happy 
for your charity to hold and use their data in the 

manner described in the document (see section 
6E.II below). You should consider if there is some 
way you can verify that the form was completed/
signed by the third party, as otherwise you cannot 
be certain that you actually have their consent.

Alternatively, where the information being 
collected is not particularly confidential, it may 
be appropriate for the individual providing the 
information to tick a box on the privacy notice that 
they sign (or a separate document if appropriate) 
to confirm that that third party has consented to 
the use of their personal data. This route obviously 
gives the least amount of protection to you.

II. Information to be given when obtaining 
consent from third parties

For consent to be valid, the third party should 
receive a document clearly explaining in detail the 
different types of data to be held (including the 
difference between non‑sensitive personal data 
(such as name and address information) and special 
categories of sensitive data (which is discussed 
in more detail in section 9 below)) and the 
specific ways in which the data might be used (for 
example to assist in advising a carer about benefit 
entitlements). They must be able to consent to 
each individual use of their data.

The third party should have the opportunity to 
specify exactly what types of data may be held 
and for what purposes. For example, a third party 
could decide that your charity may hold their 
contact details, but that health data cannot be 
held, or that the data held may only be used for 
specific purposes, and not for any other purpose. 
You would then be obliged to abide by the wishes 
of that third party.

The communications must not become too complex 
or complicated in practice. It should be a key goal 
for you to keep all communications from your 
charity simple, clear and specific, so that the 
purposes that data will be used for are obvious to 
the individuals concerned. 
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III. Where consent cannot be obtained from 
third parties

If the third party is unwilling or unable to give 
consent, the prudent course would be not to 
collect or hold such second‑hand information. 
Where the information is provided but is not 
needed by your charity, such information should 
not be recorded, or should be deleted. This means 
that, while the individual may verbally share 
information about the third party, you must refrain 
from noting the information in any format.

Where the information is needed, you should aim 
to collect anonymised information, for instance 
details of the relevance of that third party to the 
individual’s use of your charity’s services rather 
than the third party’s name, or using codes in 
records to describe the relevance of that third 
party to the individual’s need for your charity’s 
support rather than lots of detail. This may not 
prevent the information from being classed as 
personal data (for example if the third party can 
be identified using other information held by you, 
or the codes can easily be deciphered with other 
information held), however it will help your charity 
comply with the GDPR, for example by helping to 
maintain the security of the information.

If it can be demonstrated that the third party is 
aware of, and does not object to, the individual’s 
interaction with your charity and that this would in 
the circumstances include personal data about the 
third party being provided, then it may be possible 
to infer ‘implied consent’, which at the least would 
help support an argument for successful reliance 
on the ‘legitimate interests’ ground (see section 
7 below). The GDPR has, however, tightened what 
can qualify as implied consent as this must, in any 
event, be ‘unambiguous’ and therefore requires a 
clear positive action (see section 6A.III above). It is 
therefore unlikely that such implied consent would 
be considered valid consent, except in very specific 
circumstances. This would certainly not be the 
case if the data you were holding fell within the 
special categories of data.

If the individual using your charity’s services 
holds a power of attorney for the third party, 

this could enable the individual to consent on 
behalf of the third party, if they are acting within 
the powers granted to them under the power of 
attorney. However, you would want to be sure that 
a sufficient power of attorney was held before 
relying on this option.

In some circumstances, where consent cannot be 
obtained, your charity might be able to use the 
legitimate interests ground to justify holding the 
personal data of third parties, although where 
special categories of data are involved it will be 
necessary to also satisfy an additional processing 
ground. See section 7 for more information on the 
legitimate interests ground and section 9 for more 
information on the special categories of personal 
data.

IV. Where consent cannot be obtained from third 
parties and the legitimate interests ground 
does not apply

If a third party refuses to give consent for you to 
hold their data and the legitimate interests ground 
does not apply, you may have to accept that you 
cannot hold that person’s data if you wish to 
comply with the GDPR. This does not mean that 
you cannot help the individual who is seeking your 
charity’s support, but may mean that a person will 
need to explain some of their circumstances each 
time they contact you for help (as records relating 
to this, which include personal data belonging to 
the third party, cannot be kept). Although this 
may not necessarily be the most efficient way 
of dealing with individuals who contact you on a 
regular basis, it would enable you to comply with 
the GDPR.

F. Consent by children

When dealing with children and young persons 
under the age of 18, you should be particularly 
careful when relying on consent. It is a question 
of fact as to whether a child has sufficient 
understanding and intelligence to be capable of 
giving valid consent, but this may be difficult 
to judge. This means that appropriate general 
guidelines should be established by your charity 
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and adhered to in respect of dealing with children 
and young persons under the age of 18. 

V. At what age can a child validly give consent?

The ICO has not yet published detailed guidance 
on the position of children under the GDPR, but it, 
as well as the group of European data protection 
authorities, are aiming to do so in 2017. In relation 
to the position under the Act, the Information 
Commissioner acknowledges that the Act does not 
prescribe a particular age above which consent 
can be given. It will depend on the child and how 
complicated the proposition being put to them is. 
The Information Commissioner has issued guidance 
on collecting personal information using websites 
‑ the ‘ICO Personal Information Online ‑ Code of 
Practice’, which is also useful when collecting 
information by other means. A link to the relevant 
content can be found on the ICO’s website. The 
guidance states that: ‘Assessing understanding, 
rather than merely determining age, is the key 
to ensuring that personal data about children is 
collected and used fairly. Some form of parental 
consent would normally be required before 
collecting personal data from children under 12.’ 
Although this guidance covers the Act, rather than 
the GDPR, these considerations are likely to  
remain relevant.

It also states that the more complex the 
proposition being put to the child, the higher the 
age at which parental consent will be required.

The Direct Marketing Association’s Code of Practice 
also sets the level at age 12.

VI. How should a child’s consent be obtained?

Privacy notices, consent forms and other 
information that are aimed at children and young 
persons must use language that a child of the 
relevant age would be expected to understand ‑ 
for example they should only contain simple plain 
language with no ‘legal’ terminology.

VII. Obtaining parental consent

The ICO’s Personal Information Online ‑ Code of 
Practice states that it is good practice to seek 
parental consent if the use of information about a 
child is likely to result in:

• disclosure of the child’s name or address to a 
third party;

• use of a child’s contact details for 
marketing purposes;

• publication of a child’s image on a website;

• making a child’s contact details publicly 
available; or

• the collection of personal data about third 
parties (for example where a child is asked to 
provide information about family or friends).

Although this guidance has not yet been updated 
for the GDPR, it will likely remain good practice. 
In the guidance, the ICO states that the key issue 
to consider is the degree of risk involved with the 
collection of data. It also highlights some of the 
issues involved with collecting reliable parental 
consent, particularly where the child is providing 
the details to obtain this consent (as sometimes 
false details may be given).

The GDPR gives rights to the individual, whether 
they are a child or an adult. You must balance 
the needs of the child (i.e. children may be more 
vulnerable and need more help safeguarding their 
personal data) against the rights of the child  
(i.e. it is the child and not their parent or guardian 
who has rights under the GDPR). Children should 
only have someone else exercising their rights 
under the GDPR on their behalf if they are not 
capable of exercising them independently.
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VIII. Recommended practice

The Direct Marketing Association’s Code of Practice 
referred to in section 6F.V is not legally binding, 
but is seen as a statement of good practice in this 
area. Likewise, the ICO guidance is not part of the 
GDPR, but is likely to form part of its consideration 
of whether your charity is complying with the 
GDPR. For these reasons, it is recommended that 
you have a clear policy in place which requires 
you to consider each case on its facts where 
information is collected from under‑18s. It is 
important that you can show you have a clear 
policy in this area and that an informed, reasoned 
decision was made in each case.

As consent can be difficult to obtain from children, 
you should look at whether another fair processing 
ground, such as the legitimate interests ground, 
can be used instead, although it will not be 
possible to use this alone where special categories 
of data are involved. See section 7 for more 
information on the legitimate interests ground, 
and section 9 for more information on special 
categories of data.

7. Legitimate interests

Although obtaining consent will become more 
onerous under the GDPR than it currently is under 
the Act, it will likely still often be seen as the most 
convenient way of ensuring that the processing of 
personal data is fair. It is not, however, the only 
option, and reliance on the legitimate interests 
ground for processing may be more appropriate in 
many circumstances.

A. What is the legitimate interests 
ground?

Processing personal data may be fair if it is 
necessary for the purposes of your charity’s 
legitimate interests or those of a third party to 
whom the data is to be disclosed. However, this will 
not be the case if the processing is unwarranted 
because of prejudice to the rights and freedoms, or 
to any interests, of the affected individual.

B. How to carry out the balancing act?

The wording of the legitimate interests ground 
is broad and can be hard to define. To rely on it, 
you should:

• determine firstly if your charity’s interest in 
processing the data is legitimate;

• consider the reasonable expectations of the 
individual whose data will be processed, based 
on their relationship with your charity when 
assessing their interests;

• determine whether the processing is necessary 
to achieve the interest pursued (i.e. it must 
not be achievable by some other reasonable 
means or only be necessary because you have 
decided to operate in a particular way);

• establish an initial balance by assessing 
whether your charity’s interest is overridden by 
the fundamental rights, interests or freedoms 
of the individual concerned (with special 
attention paid to this requirement where the 
individual is a child) ensuring that this balance 
prevents a disproportionate impact on the 
individual concerned;

• establish a final balance between your 
charity’s legitimate interests and the interests 
of the individual by taking into account 
additional safeguards to prevent undue 
impact on the individual concerned (such as 
strict limitations on the collection of data, 
functional separation of data so that it cannot 
be used to take decisions or other actions 
with respect to individuals, increased security 
measures, shorter retention periods, increased 
transparency and unconditional rights of 
the relevant individual to opt‑out of the 
processing); and

• carefully consider how this balancing act is 
documented, demonstrate compliance and 
ensure transparency.

Assessing whether the legitimate interests ground 
can be relied upon needs to be carried out on a 
case‑by‑case basis. 
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8. Processing personal data 
for a new purpose

A. Compatibility of additional processing

If you wish to use personal data you already hold 
for an additional purpose, you need to determine 
if that new, additional purpose is compatible with 
the original purpose. If the additional purpose is 
incompatible, you will not be permitted to use the 
personal data in this way. 

To decide this, you should consider the following: 

• any link between the original purpose and the 
new purpose; 

• the context in which the personal data was 
collected; 

• what the reasonable expectations of the 
individual would be based on their relationship 
with your charity; 

• the nature of the personal data; 

• the consequences of the additional processing 
for individuals; and 

• the existence of additional safeguards in respect 
of the original and additional processing.

B. Legal basis for further processing

The legitimate interests ground may be useful 
if your charity wishes to use information it had 
collected for a purpose that was not envisaged at 
the time of collection and that was, therefore, 
a purpose not made known to the relevant 
individuals at that time.

The legitimate interests ground should not be 
relied on to permit processing for a new purpose 
if your privacy policy states or implies that any 
data collected will not be used for this purpose. 
For example, if the privacy notice states that 
information will not be shared with other 
organisations, it would not be appropriate to rely 

on the legitimate interests ground to share the 
information with another organisation.

Just as your charity would do when processing 
personal data for the first time, it is important 
to assess and document whether or not the new 
purpose is valid.

C. Informing individuals when processing 
data for a new purpose

If you intend to use the personal data for an 
additional purpose, you need to tell the relevant 
individuals about that extra purpose, together with 
any relevant further information as outlined in 
section 4 above. 

Contacting the individuals will itself constitute 
processing their personal data. If the privacy 
notice the individuals were originally given did 
not contemplate that you may contact them in 
future for these purposes, then the legitimate 
interests ground could also be relied on to permit 
this contact.

9. Using special categories of 
personal data

More stringent regulations apply to the processing 
of so‑called special categories of data, previously 
generally referred to as sensitive personal data. 
The categories consist of information relating to a 
person’s racial or ethnic origin, political opinions, 
religious or philosophical beliefs, trade union 
membership, genetic data, biometric data, health 
or sex life or sexual orientation. Such data cannot 
be processed unless:

• one of the fair processing grounds applies; and

• one of the further set of processing grounds 
specific to special categories of data also 
applies.
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A. Data processing grounds for special 
categories of data

These grounds include:

• obtaining the explicit consent of the individual 
to the processing (which as discussed in section 
6 above is a higher threshold than merely 
obtaining unambiguous consent);

• only processing sensitive personal data where it 
is necessary to protect the vital interests of the 
individual or another person where that person 
is physically or legally incapable of giving 
consent; and

• where processing relates to personal data 
which is manifestly made public by the 
affected individual.

A full list of the grounds for processing special 
categories of data under the GDPR is set out in 
Appendix 3 to this chapter. The UK Government 
has indicated that it intends to supplement these 
grounds with other grounds for processing special 
categories of data that are available under the Act.

You should ensure that you request and process 
special categories of data only if it is absolutely 
necessary and only if the relevant grounds apply. 
If any special category of data is requested, while 
the explicit consent of the individual to whom 
the information relates should be obtained where 
possible, it is wise to see if any other special 
categories of data processing grounds apply.

It is only in exceptional circumstances that explicit 
consent can be given by a person acting on behalf 
of another person in respect of special categories 
of data about that other person. Therefore, you 
should not rely on explicit consent to process 
special categories of data about a third party 
unless that person provides their explicit consent.

B. Volunteered rather than requested 
information

While your charity may not routinely request 
special categories of data, you should check 
that you do not process such information that is 

volunteered by individuals seeking your charity’s 
support. If such information is provided, for 
example online or on a form, you should have a 
process in place to ensure that the information 
is deleted and is not entered into your systems. 
However, if the information indicates that a person 
is in danger or that processing is necessary to 
protect the vital interests of any person, it is likely 
that one of the specific grounds for processing it 
will in any event apply.

C. Data security

Data security is particularly important when 
dealing with special categories of data, and you 
should ensure that all possible security measures 
are used. See section 11C. below for further 
information.

10. Transferring personal data

A. Transfer to a data processor

If your charity engages the services of a third party 
to help process data on its behalf (for example 
to set up or maintain a database or to dispose of 
confidential information), it is likely that the third 
party is what the GDPR calls a ‘data processor’. 
The GDPR imposes certain requirements regarding 
engaging data processors and you will still retain 
ultimate responsibility for the data.

I. Written agreement

The written data processing agreement between 
the controller and the processor must expressly 
cover a number of areas and these are more 
extensive under the GDPR than previously 
required. Existing agreements where you or 
the other party are a data processor will most 
likely therefore need to be amended to be GDPR 
compliant. The mandatory provisions are that the 
data processor:

• only acts on the data controller’s documented 
instructions;

• imposes confidentiality obligations on all personnel 
involved in processing the relevant data;
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• ensures the security of the personal data 
(which includes notifying data controllers of a 
data breach without undue delay);

• abides by the rules regarding the engagement 
of sub‑processors (prior authorisation needed 
from the controller and sub‑processors must be 
appointed on the same terms that are set out 
in the contract between the data controller 
and the data processor);

• assists the data controller, where possible, with 
implementing measures to comply with the 
rights of individuals;

• assists the data controller to comply with its 
obligations as to security, data breach notifications 
and data protection impact assessments;

• at the data controller’s request, either returns 
or destroys the personal data at the end of the 
agreement; and

• provides the data controller with all 
information necessary to demonstrate 
compliance with the GDPR and permits audits 
by the controller for this purpose.

II. Security measures

When appointing data processors, your charity 
must take reasonable steps to ensure:

• that the data processor is able to provide 
sufficient guarantees in respect of the security 
measures governing the data processing to be 
carried out; and

• compliance with those measures.

III. Fair processing information

While the specific consent of the individual is not 
required to disclose their personal data to a data 
processor, you should refer to the use of data 
processors in the fair processing information given 
to the relevant individuals (see section 4 above).

B. Transfer to another data controller

In some circumstances, the third party assisting 
you in processing personal data may be deemed to 
be a data controller rather than a data processor. 
This depends on, among other things, whether the 
third party can make its own decisions about how 
it uses the data and to what extent they have to 
seek your consent or instructions. It may also be 
the case that you pass personal data to a third 
party for their own purposes. In these cases, both 
your charity and the third party would be a data 
controller with legal responsibility for compliance 
with the GDPR.

However, where clear and reasonable arrangements 
exist between the organisations setting out each 
party’s obligations, the ICO has acknowledged that 
it will usually only take enforcement action against 
the party who is in breach of its agreed obligations. 
The ICO has published a guide on its website 
(‘Data controllers and data processors: what the 
difference is and what the governance implications 
are’) with further information which will help you 
determine whether such third parties are data 
controllers or data processors.

The ICO has issued guidance on sharing personal 
data with another data controller (whether it be 
sharing on a one‑off basis or systematic, routine 
sharing). The Data Sharing Code of Practice (and 
associated checklist) clearly sets out the questions 
which need to be asked and answered in advance 
to ensure compliance with the Act and key points 
to consider in data sharing agreements. It also 
contains recommendations on how to safeguard the 
security of data, what governance processes should 
be in place around data sharing and how to deal 
with an individual’s rights to access their data. 
While this has not yet been updated for the GDPR, 
it still provides a useful starting point.

Links to the relevant ICO pages and guides can be 
found on the ICO’s website.
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C. Passing personal data to a local 
authority

When negotiating contracts with local authorities 
(or other organisations) it is important not to 
agree to disclose information to them unless you 
are confident that the GDPR would permit it, for 
example because your charity would have the 
consent of the relevant individual or because the 
legitimate interests ground applies. If information 
is requested by a local authority that is not 
covered by a contract you have with them, then, 
unless you are confident that the disclosure is 
permitted by the GDPR, you should reject such 
request on the grounds of the restrictions imposed 
by the GDPR. If information is required to be 
passed to a local authority, you should ensure that, 
wherever possible, the information is anonymous 
(since this takes the data outside the restrictions 
imposed by the GDPR) and, where possible, that 
sufficient controls and confidentiality provisions 
are placed around the data. See also the ICO 
guidance entitled ‘Anonymisation: managing data 
protection risk’ for more information.

If the local authority presses its case and refuses 
to accept your right to refuse to provide personal 
data, one compromise could be to suggest that a 
spot check system might be employed. This could 
enable the local authority to verify the accuracy of 
your data by selecting at random a small number 
of individuals who access your services and writing 
to them to seek permission to check their data. 
If individuals are contacted for this purpose, it 
must be made very clear to them that they are not 
obliged to give consent (i.e. their consent must 
be freely given) and local authorities should be 
warned that individuals might not consent. The 
fact that they may be contacted should also be 
included in the fair processing information.

D. Transfer of personal data outside the EEA

If your charity intends to transfer personal data 
outside of the countries which comprise the 
European Economic Area, you must comply with 
additional requirements, and advice on these 
should be sought.

11. Maintaining and securing  
 the database

A. Updating the information

Reasonable steps must be taken to ensure that 
personal information is accurate and kept up to 
date. It is therefore sensible to ask individuals at 
suitable opportunities to confirm that their contact 
details are correct.

In addition, procedures should be in place for 
the regular weeding out of information that is no 
longer needed.

B. Right to erasure

As discussed in more detail in section 12B below, 
an individual, in certain specified circumstances, 
has the right to demand the deletion of personal 
data, regardless in some cases of there being a 
justifiable reason for its continued processing. 

You therefore need to have procedures in place to 
be able to delete such information.

C. Security measures

You must take appropriate technical and 
organisational measures against unauthorised or 
unlawful processing of personal data and against 
accidental loss or destruction of, or damage to, 
personal data. Security issues arise, for example, 
in the context of obtaining or disclosing personal 
information by email or over the internet, allowing 
staff access to personal data, security of computer 
systems, back‑up procedures, physical access to 
premises and disposal of confidential information 
or information containing personal data.

Security breaches often attract negative publicity 
and some charities and public authorities have 
received attention in the press for failing to use 
basic security measures, such as encrypting laptops 
and memory sticks.
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I. Security review

You should review your charity’s physical and 
technological security measures to check that they 
are appropriate. For example, your charity will 
need to:

• employ technology and procedures to ensure 
a level of security appropriate to the personal 
data (in terms of both the nature of the data 
and the harm that may result from unlawful or 
unauthorised access to or loss or destruction of 
that data) and monitor compliance with those 
procedures. If your charity collects special 
categories of data, a higher level of security 
will be required. Technology will need to be 
updated regularly to ensure that the level of 
security remains appropriate;

• ensure that physical security is appropriate 
– for example lock up paper‑based personal 
information and laptops/disks/key fobs and 
other portable equipment, put computer 
servers in a separate room with added 
protection, control access to the premises and 
supervise visitors (or keep them confined to 
certain public areas);

• ensure that personal data held on USB sticks, 
CD ROMS and the like is encrypted;

• ensure that employees are reliable and receive 
relevant data protection training;

• ensure that employees and others are only 
given access to personal data on a ‘need to 
know’ basis, that employees do not share 
passwords and that only authorised and 
trained personnel can use, access, destroy etc. 
personal data;

• be clear about who is responsible for ensuring 
information security and be ready as an 
organisation to respond to any breach of 
security swiftly and effectively;

• put in place procedures to securely dispose of 
paper records or electronic storage media (for 
example shredding confidential papers and 
ensuring that old computers have information 
securely removed from them or have the hard 
disk destroyed before disposing of them); and

• only give personal data to third parties where 
permitted under the GDPR and where sufficient 
confidentiality and security obligations have 
been put in place. Review contracts with such 
third parties and monitor compliance, for 
example by asking for a security audit of the 
systems containing data.

• This is not intended to be an exhaustive list; 
rather it is to show some of the kinds of issues 
you will need to consider.

II. ICO guidance

The ICO has published various guides on security 
that are available on its website and which will 
be useful to you when looking at your charity’s 
security measures. 

There are also guides relating to data security 
breach management, which aim to alert 
organisations to the steps to be taken when there 
is a security breach, such as damage limitation, 
risk assessment and notification.

The ICO has also produced helpful information 
and materials that charities can download from its 
website that may help your charity communicate 
data protection issues to your employees

12. The rights of individuals

The GDPR retains and modifies certain existing 
rights under the Act, including rights of 
access to personal data, rights to object to or 
prevent certain processing and a right to claim 
compensation for damages caused by a breach of 
data protection law. There are also new rights, 
including the right to be ‘forgotten’, the right to 
restrict processing and the right to data portability.
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A. The right of access

Under the GDPR, individuals have the right to 
obtain confirmation from you whether their 
data is being processed and, if so, also receive 
certain information about how their information 
is being processed if they submit a ‘subject access 
request’. This is similar to the existing regime.

Under the GDPR, you will be able to charge a 
‘reasonable fee’ (based on administrative costs) 
only when a request is manifestly unfounded or 
excessive, particularly if it is repetitive. You may 
also be able to charge a reasonable fee for repeat 
requests for the same information.

III. Information that individuals are entitled to

An individual who makes a valid subject access 
request is entitled to be:

• told if any of their personal data is being 
processed and, if so, given a description of the 
personal data, why it is being processed, and 
whether you have given it, or intend to give it, 
to anyone else;

• given a copy of the personal data you have 
on them; 

• told for what length of time you are planning 
on storing the personal data or, if that is 
not possible, the criteria used to determine 
the period;

• if you did not collect the personal data directly 
from the individual, given details (where 
available) of how you got the personal data;

• told to what extent you are using ‘automated 
means’ (e.g. computer algorithms) to make 
decisions about how their personal data is 
used; and

• told of their rights to complain to the ICO.

IV. Procedure

A valid request will normally be in writing but 
it need not use any particular form of words. 
It may not therefore state that it is a subject 
access request and so you should ensure that your 
team are able to identify when a communication 
does amount to a subject access request. While 
normally a valid request would be in writing, it 
may be reasonable to accept a verbal request, 
for example if it is made by a disabled person 
unable to make a written request or who would 
be put at a substantial disadvantage if they had to 
do so. If you do not accept a verbal request, the 
ICO considers it good practice to explain to the 
individual how to make a valid request rather than 
to ignore it.

Your charity should have in place a process to 
follow if it receives a valid request from an 
individual for their information. You must act on 
a request unless you can demonstrate that you 
are not in a position to identify the individual. In 
most cases, you must respond to a request without 
undue delay, and at the latest within one month 
of receiving it. Note that this is a shorter period 
than the 40‑day response period for subject access 
requests under the Act.

If the request is particularly complex or if there 
are numerous requests, the timescale can be 
extended by up to two further months. If this 
applies, you must notify the individual of the 
extension within one month of receiving their 
subject access request including the reason for 
the delay.

There are some exemptions and you should check 
on a case‑by‑case basis to see if any of these apply. 

The ICO has published a ‘Subject Access Request 
‑ Code of Practice’ which will, in due course, be 
updated for the GDPR. In the meantime, it still 
provides a useful source of guidance given the 
similarity of the regimes.
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B. The right of erasure

This is a new express statutory right. It allows 
individuals to require the deletion of their personal 
data in certain circumstances. It is often referred 
to as the ‘right to be forgotten’. The circumstances 
where you must delete the data include:

• if the personal data is no longer necessary in 
relation to the purpose for which it was collected;

• if you were relying upon consent and the 
individual withdraws it, assuming that there is 
no other fair processing ground that you can 
rely upon instead, such as legitimate interests – 
see section 7;

• if you were relying upon the legitimate 
interests ground to carry out the processing, if 
you do not have a legitimate interest in using 
the personal data which would outweigh their 
objection; and

• if the data was collected or used in breach of 
data protection law.

You can refuse to comply with the request in 
certain cases, including if you can show that you 
are processing the data:

• to exercise your right of freedom of expression 
and information; 

• to comply with a legal obligation under UK or 
EU law; or

• if required to establish, exercise or defend a 
legal claim.

It is not yet clear how this will work in practice and 
this will therefore require a careful case‑by‑case 
approach.

If this right is validly exercised, your charity would 
be required to ensure that the relevant personal 
data is deleted from your systems and may also be 
required to inform third parties who also hold this 
personal data that a request for erasure has been 
made. Once information is held on a computer, it 
is hard to permanently delete it and the ICO has 

issued guidance on what steps should be taken to 
put data out of normal reach.

C. Right to data portability

The GDPR introduces a new right of data 
portability, which complements the right to 
access (see section 12A above). In certain 
circumstances, it gives individuals the right to 
receive their personal data in a machine‑readable 
(i.e. electronic) format that they can use across 
multiple devices. However, this right will only 
apply if you are already using automatic means to 
process their personal data and it is data that they 
have provided, and your use of that data is based 
on their consent or a contract. 

D. Other rights

Individuals have various other rights that apply in 
specific circumstances, including:

• the right to restrict processing; 

• the right to object to processing based on the 
legitimate interests ground;

• the right to object to processing for direct 
marketing purposes;

• the right to have inaccurate or incomplete 
personal data held by you corrected/
completed; and

• the right to object to you using solely 
automated means (such as computer 
algorithms) to make decisions about them. For 
instance, this could apply if you use a computer 
programme to decide automatically if someone 
is eligible to receive free services.

E. Guidance

The ICO’s 2017 ‘Overview of the General Data 
Protection Regulation’ provides a more detailed 
overview of all of these rights and can be found on 
the ICO’s website.

The ICO is also expected to produce more detailed 
guidance before May 2018.
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13. Personal data of  
 charity donors

Although this chapter focuses on some of the key 
data protection requirements which may apply 
to your charity when it handles the personal data 
of users of your charity, many of the rules and 
procedures which have been outlined above will 
also apply when your charity collects, stores and 
uses information from donors. Some additional 
points more specific to donors are covered below.

A. ICO investigation of charity funding 
practices 

As you will know, there has been much attention 
on this recently. Between 2015 and 2017, the ICO 
carried out an investigation into charity funding 
practices for compliance with data protection 
rules, as well as the marketing provisions of the 
E-Privacy Regulations. Two charities were fined 
in December 2016 and 11 in April 2017. The ICO 
considered that they had failed to comply with 
these rules by:

• profiling their donors based on their wealth 
without their consent, for example by passing 
on their details to a wealth screening company;

• hiring companies to find out additional 
information about donors, for example using their 
email address to find their postal address; and

• sharing data with other charities without 
keeping proper records or informing the 
donors.

B. Direct marketing

Additional rules apply when direct marketing is 
taking place, such as the E‑Privacy Regulations 
(a new version of which will come into force in 
May 2018).

I. Right to object to direct marketing

The GDPR gives the individual the right to object 
to the processing of their personal data for the 
purposes of direct marketing. The individual must 
be clearly offered the right to object and, if 
such an objection is raised, you must remove the 
individual from all direct marketing databases.

II. Fair processing information

As a result of the general principles discussed 
in section 4, individuals must be informed if 
their personal information (including name, 
address and email address) will be used for direct 
marketing. Direct marketing includes making an 
appeal for funds or support, notifying potential 
donors of the charity’s activities, or for other 
promotional purposes.

III. eMarketing and telemarketing?

If you are sending unsolicited emails or texts or 
making unsolicited phone calls, you need to first 
have the individual’s consent to do so.

In the case of phone calls, you mustcheck the 
person’s details against the telephone preference 
service (this is a list of people who have opted out 
of telemarketing).

IV. ICO guidance

The ICO has produced guidance around direct 
marketing broadly explaining what charities and 
voluntary organisations need to do to comply with 
data protection law when carrying out marketing 
activities (for example what information they 
need to give, when individuals should be given 
an opportunity to opt out of marketing etc.). 
However, this guidance predates the E‑Privacy 
Regulations, and so the ‘Guide to Privacy and 
Electronic Communications’ published by the ICO 
should also be consulted as this explains the rules 
on direct marketing, including automated calls, 
telemarketing, emails and viral marketing. A link to 
this information can be found on the ICO’s website.
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14. Data protection officers 

Your charity may be required to appoint a data 
protection officer (‘DPO’) in certain circumstances.

A. What does the role of a DPO require?

The primary duty of a DPO will be to ensure 
compliance with the GDPR. The DPO must be 
involved in all issues which relate to the use or 
protection of personal data.

The DPO is responsible for monitoring the 
organisation’s compliance with the GDPR and 
internal policies and ensuring that your charity as 
a whole is infused with an awareness of the GDPR. 
The DPO must also cooperate with, and serve as 
point of contact for, the ICO and the individuals 
whose data is being processed.

The DPO must be able to carry out their role in a 
completely independent manner and must not be 
dismissed or penalised for performing their duties 
if, for example, a course of recommended actions 
is not to management’s liking.

B. When is a DPO required?

You will need to appoint a DPO if: 

• your core activities require regular and 
systematic monitoring of individuals on a large 
scale; or

• your core activities include large scale 
processing of special categories of data or 
personal data relating to criminal convictions 
and offences.

Large scale processing involves the processing 
of a considerable amount of personal data at a 
regional, national or supranational level, which 
would affect a large number of individuals. Smaller 
charities are therefore unlikely to do this and so 
would not need to appoint a DPO.

Monitoring includes activities such as location 
tracking, behavioural advertising, risk profiling, 
surveillance or tracking employee working hours. 
Generally, if you carry out monitoring of individuals 

it will be regular and systematic unless for instance 
it is carried out as part of a pilot project or in 
relation to a particular event.

Your core activities are your key operations 
necessary to achieve your charity’s goals as well as 
those operations which form an inextricable part 
of your core activities. If you only process personal 
data in relation to your employees or volunteers 
or your accounting function, you do not need 
to appoint a DPO as these are considered to be 
ancillary and not part of your core activities.

C. Voluntary appointment

Your charity may wish to appoint someone to carry 
out the tasks of a DPO even if it is not strictly 
required under the GDPR. However, they should be 
given a different title (i.e. not DPO) as otherwise 
all the GDPR provisions that apply to mandatory 
DPOs will apply to them as well.

D. Who may be appointed as a DPO?

A DPO must be appointed on the basis of 
professional qualities and, in particular, expert 
knowledge of data protection law and practices. 
If this does not currently exist within your charity, 
you may wish to choose one of your employees 
to be trained in this area. Alternatively, you can 
appoint an external third party to provide the 
DPO function.

15. Notification

Under the GDPR, it will not be necessary to make 
an annual notification of data processing activities 
to the ICO. 

16. Demonstrating compliance

Although there is a duty under the Act for 
an employer to comply with data protection 
principles, under the GDPR you will have to be 
able to demonstrate this compliance. In practice, 
this is likely to mean that, at a minimum, you will 
need to have one or more data protection policies 
in place that demonstrate that the processing of 
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personal data is performed in compliance with the 
GDPR. You should be able to show that you have 
implemented the policy, for example through staff 
training, audits and other similar checks.

17. Breach notification

There is no requirement under the Act for an 
organisation to report a data breach to the ICO. 
However, the ICO’s current guidance recommends 
that serious breaches of the Act are reported to it.

Under the GDPR, a mandatory regime is being 
brought in which requires that you must notify 
the ICO without undue delay and, where feasible, 
within 72 hours of becoming aware of a breach. 
There is no notification requirement if the breach 
is unlikely to result in a risk to individuals whose 
personal data was affected. If notification is 
required, you must explain to the ICO what 
happened and set out the potential number of 
individuals affected, the likely consequences 
and the measures taken or proposed. There is an 
online form on the ICO’s website for this purpose. 
If the breach is likely to pose a ‘high risk’ to an 
individual’s rights and freedoms, then they must 
also be notified.

Records also need to be kept of all breaches 
including those where there was no obligation to 
notify the ICO. It is easy for staff or volunteers to 
lose memory sticks, phones and laptops and emails 
are frequently sent to the wrong recipient so this 
record is likely to be lengthy. 

You will need clear policies in place and individuals 
with clear roles and training to ensure that any 
breach is assessed and reported to the ICO, if 
needed, within the 72‑hour time frame.

18. Enforcement 

The ICO continues to have a range of enforcement 
options available when data protection rules 
are breached. Once the ICO has decided that 
there is a breach, they will decide which method 
of enforcement to use based on, among other 
things, (i) the gravity and duration of the breach, 

(ii) whether the breach was intentional or 
negligent, (iii) whether any steps were taken to 
mitigate the breach, (iv) whether the entity that 
committed the breach took steps to cooperate with 
the investigation and (v) whether any financial 
benefits arose from the breach.

As a general rule, if the ICO has reason to investigate 
any element of your charity’s activities, it is likely to 
look more favourably upon you if you can demonstrate 
that you take data protection issues seriously and have 
the necessary systems and policies in place to comply 
with the guidance issued by the ICO.

A. Fines

One of the more significant changes brought in by 
the GDPR is a significant increase to how much you 
can be fined for breach of data protection law. 
The GDPR provides for fines of up to the higher 
of 4% of annual worldwide group turnover or 
€20 million (previously the maximum was £500,000).

B. Investigatory and enforcement 
powers

The ICO has a wide range of investigatory and 
enforcement powers at its disposal. These include 
powers to: 

• issue warnings and reprimands where there has 
been or is likely to be breach of the GDPR;

• order specific remedies to ensure compliance;

• impose permanent or temporary bans on your 
use of personal data; and

• require you to amend or delete personal data 
that you hold.

19. Claims by individuals

Under the GDPR, individuals can bring claims 
directly against you for damages they have 
suffered from any failure by your charity to comply 
with the data protection rules. As is currently the 
case, this can include for non-financial damage, 
such as distress.
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20. ICO guidance for charities

The ICO has highlighted the following areas as 
being key areas charities should improve on as a 
matter of priority:

• telling people what you are doing with their 
personal data;

• making sure staff are adequately trained (with 
training offered to new employees as well as 
refresher training for existing staff);

• using strong passwords (containing upper 
and lower case letters, a number and ideally 
a symbol);

• encrypting all portable devices (for example 
memory sticks and laptops); and

• only keeping people’s information as long 
as necessary.

In addition, the ICO recommends charities sign up 
for a free one‑day ‘advisory visit’ from the ICO 
which will serve as a data protection ‘check‑up’ 
and give you an opportunity to discuss and receive 
practical advice on how to look after people’s 
information. Following the visit, you will receive a 
report summarising the ICO’s findings and this will 
also be published on the ICO website. 

Although the ‘advisory visit’ is aimed at providing 
practical help rather than being a ‘formal’ audit, 
there is always a risk that the ICO could take 
enforcement action following a visit. Given this, 
you should not take any decision to sign up for an 
advisory visit lightly, and should check with your 
advisers beforehand. 

21. Further information

The most useful resource is the ICO website. It 
provides guidance on a range of topics, including 
an overview of the GDPR and also the existing 
position under the Act, FAQs, good practice notes 
and detailed specialist guides, including specific 
advice for charities. Links to relevant pages can 
be found by following the instructions in Appendix 
4 to this chapter. The ICO also intends to provide 
further guidance on the GDPR before May 2018.

Alternatively, if you wish to speak to somebody 
from the ICO, you can contact the organisation 
on a no‑names basis by calling their telephone 
helpline number: 0303 123 1113 (open from 
9.00 a.m. to 5.00 p.m., Monday to Friday). It is 
recommended that initial advice from the ICO is 
obtained anonymously. This allows you to obtain 
the benefit of advice, without risking further 
investigation from the ICO. Consideration should 
be given and appropriate advice taken before 
speaking formally on a named basis with the ICO.
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Appendix 1: terminology

‘data controller’ is a person who, either alone or in conjunction with others, determines the 
purposes for which and the manner in which personal data is to be processed. This 
will include charities that are collecting or receiving personal data and controlling 
the use of that personal data, as well as some third party recipients of data that 
have sufficient control and discretion over its processing. 

‘data processor’ is a person who processes personal data on behalf of a data controller. This will 
be relevant when charities who are controlling the use of personal data engage 
the services of third parties to assist in that processing, such as agents to set up 
or maintain databases. It does not, however, include employees of charities whose 
jobs involve the processing of personal data. There are specific requirements 
imposed on a data controller who uses a data processor, and these are discussed in 
more detail in paragraph 10A.I of this chapter.

‘personal data’ means any information relating to a living individual (referred to as the ‘data 
subject’) who can be identified from that information or from that information and 
other information in the possession or likely to come into the possession of the data 
controller. It can include: personal details such as name, address, email address, 
telephone number, date of birth, etc.; information relating to the individual, 
whether in their personal, family or professional life (which could include some 
of that individual’s dealings with charities – for example certain letters, email 
correspondence or files etc. that relate to them); and any expression of opinion 
about an individual or indications of a charity’s (or any other person’s) intentions in 
respect of that individual.

‘processing’ covers any activity done to or in relation to the personal data, including its 
obtainment, organisation, adaptation, alteration, retrieval, consultation, 
use, disclosure, dissemination, alignment, combination, blocking, erasure or 
destruction. This is likely to cover all of the activities carried out by charities in 
relation to personal data.

‘relevant filing 
system’

the definition provided in the GDPR is quite complicated, but it basically relates to 
collections of non‑automatically processed information (such as manual records) 
held in an organised filing system structured either by reference to individuals or 
to criteria relating to individuals which allows ready access to specific information 
about a particular individual. The ICO has published some ‘frequently asked 
questions’ guidance on what constitutes a relevant filing system. Although this 
covers the definition under the Act, rather than the GDPR, much of this will still 
be relevant as the definition has not substantially changed. This is available on the 
ICO’s website. Some manual filing systems may fall outside the GDPR because they 
may not fall within the definition of a filing system and so charities should check 
whether their manual systems are covered or not.

‘special 
categories of 
data’

means personal data which would reveal a data subject’s: (a) racial or ethnic 
origin; (b) political opinions; (c) religious or philosophical beliefs; (d) trade union 
membership; (e) genetic data; (f) biometric data; (g) health; or (h) sex life or 
sexual orientation.
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w
 

to
 f

ut
ur

e 
pr

oo
f 

yo
ur

 o
rg

an
is

at
io

n;
•

 w
he

th
er

 /
 h

ow
 e

as
y 

te
m

po
ra

ry
 m

it
ig

at
io

n 
is

;
•

 th
e 

le
ve

l o
f 

ri
sk

, 
an

d 
de

gr
ee

, 
of

 p
ot

en
ti

al
 

no
n‑

co
m

pl
ia

nc
e;

•
 th

e 
le

ve
l o

f 
ri

sk
 o

f 
re

gu
la

to
r 

ac
ti

on
, 

cl
ai

m
s 

fr
om

 in
di

vi
du

al
s 

or
 r

ep
ut

at
io

na
l d

am
ag

e;
•

 th
e 

bu
si

ne
ss

 b
en

ef
it

s 
of

 c
ha

ng
e,

 s
uc

h 
as

 
w

it
h 

cu
st

om
er

s 
or

 b
en

ef
ic

ia
ri

es
 a

nd
 

em
pl

oy
ee

s;
 a

nd
•

 th
e 

co
st

 a
nd

 t
im

e 
to

 im
pl

em
en

t 
ch

an
ge

. 
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G
DP

R:
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te
ps

 t
o 

co
m

pl
ia

nc
e

Yo
u 

m
ay

 h
av

e 
al

re
ad

y 
st

ar
te

d 
to

 c
on

si
de

r 
th

e 
st

ep
s 

ne
ed

ed
 t

o 
be

 c
om

pl
ia

nt
 w

it
h 

th
e 

ne
w

 G
en

er
al

 D
at

a 
Pr

ot
ec

ti
on

 R
eg

ul
at

io
n 

(G
D

PR
) 

w
he

n 
it

 a
pp

lie
s 

on
 2

5 
M

ay
 

20
18

. 
W

hi
ls

t 
th

e 
ex

ac
t 

m
ak

e-
up

 o
f 

yo
ur

 c
om

pl
ia

nc
e 

pr
og

ra
m

m
e 

w
ill

 in
 p

ar
t 

be
 

un
iq

ue
 t

o 
yo

ur
 o

rg
an

is
at

io
n,

 t
o 

as
si

st
 y

ou
 w

e 
ha

ve
 s

et
 o

ut
 a

 n
um

be
r 

of
 a

ct
io

ns
 

w
e 

su
gg

es
t 

yo
u 

co
ns

id
er

 t
ak

in
g.

 T
hi

s 
is

 n
ot

 d
es

ig
ne

d 
to

 b
e 

co
m

pr
eh

en
si

ve
, 

bu
t 

ra
th

er
 t

o 
gi

ve
 y

ou
 p

oi
nt

er
s 

of
 s

om
e 

of
 t

he
 a

re
as

 y
ou

 s
ho

ul
d 

be
 c

on
si

de
ri

ng
. 

Th
e 

ac
ti

on
s 

ar
e 

se
pa

ra
te

d 
in

to
 c

er
ta

in
 

pr
el

im
in

ar
y 

ac
ti

on
s 

w
e 

su
gg

es
t 

yo
u 

ta
ke

 b
ef

or
e 

co
m

m
en

ci
ng

 o
n 

th
e 

ot
he

r 
sp

ec
if

ic
 s

te
ps

, 
an

d 
th

en
 t

ho
se

 s
te

ps
 t

ha
t 

re
la

te
 m

or
e 

to
 c

us
to

m
er

 o
r 

be
ne

fi
ci

ar
y 

fa
ci

ng
 a

re
as

 o
f 

th
e 

or
ga

ni
sa

ti
on

 
(a

lt
ho

ug
h 

no
t 

ex
cl

us
iv

el
y 

so
) 

an
d 

th
os

e 
th

at
 a

re
 

m
or

e 
re

la
te

d 
to

 in
te

rn
al

 o
pe

ra
ti

on
s 

an
d 

pr
oc

ed
ur

es
.

In
 a

ny
 e

ve
nt

, 
gi

ve
n 

th
e 

si
ze

 o
f 

th
e 

ta
sk

 
w

e 
su

gg
es

t 
yo

u 
pr

io
ri

ti
se

 a
ct

io
ns

 b
as

ed
 o

n 
ap

pr
op

ri
at

e 
fa

ct
or

s 
fo

r 
yo

ur
 o

rg
an

is
at

io
n,

 
in

cl
ud

in
g:

•
 ho

w
 b

us
in

es
s 

cr
it

ic
al

 a
n 

it
em

 is
;

•
 w

he
th

er
 a

n 
it

em
 n

ee
ds

 t
o 

be
 d

ea
lt

 w
it

h 
no

w
 

to
 f

ut
ur

e 
pr

oo
f 

yo
ur

 o
rg

an
is

at
io

n;
•

 w
he

th
er

 /
 h

ow
 e

as
y 

te
m

po
ra

ry
 m

it
ig

at
io

n 
is

;
•

 th
e 

le
ve

l o
f 

ri
sk

, 
an

d 
de

gr
ee

, 
of

 p
ot

en
ti

al
 

no
n‑

co
m

pl
ia

nc
e;

•
 th

e 
le

ve
l o

f 
ri

sk
 o

f 
re

gu
la

to
r 

ac
ti

on
, 

cl
ai

m
s 

fr
om

 in
di

vi
du

al
s 

or
 r

ep
ut

at
io

na
l d

am
ag

e;
•

 th
e 

bu
si

ne
ss

 b
en

ef
it

s 
of

 c
ha

ng
e,

 s
uc

h 
as

 
w

it
h 

cu
st

om
er

s 
or

 b
en

ef
ic

ia
ri

es
 a

nd
 

em
pl

oy
ee

s;
 a

nd
•

 th
e 

co
st

 a
nd

 t
im

e 
to

 im
pl

em
en

t 
ch

an
ge

. 

Appendix 2: steps to compliance
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n 

th
e 
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t 
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ou
r 
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th

e 
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ti

on
al

 r
es

ou
rc

es
 t

he
 c

om
pl

ia
nc

e 
pr

og
ra

m
m

e 
w

ill
 n

ee
d,

 w
he

th
er

 t
hi

s 
be

 
m

on
et

ar
y 

re
so

ur
ce

, 
fo

r 
in

st
an

ce
 t

o 
up

da
te

 
IT

 s
ys

te
m

s,
 o

r 
pe

op
le

 r
es

ou
rc

e 
fr

om
 o

th
er

 
pa

rt
s 

of
 t

he
 o
rg
an
is
at
io
n.

G
ov

er
na

nc
e 

an
d 

re
po

rt
in

g 
st

ru
ct

ur
e
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 w

it
h 

an
y 

pr
oj

ec
t,

 a
n 

ap
pr

op
ri

at
e 

go
ve

rn
an

ce
 s

tr
uc

tu
re

 w
ill

 n
ee

d 
to

 b
e 

es
ta

bl
is

he
d 

to
 e

ns
ur

e 
ap

pr
op

ri
at

e 
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in
g 

an
d 

en
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m

en
t 
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 e
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h 

st
ag

e 
of

 t
he

 
pr

og
ra

m
m

e 
w

it
h 

th
e 

ri
gh

t 
pe

op
le

.

D
at

a 
au

di
t

Ru
n 

a 
pe

rs
on

al
 d

at
a 

au
di

t.
 A

t 
a 

m
in

im
um

, 
th

is
 s

ho
ul

d 
co

ve
r 

w
ha

t 
pe

rs
on

al
 d

at
a 

yo
u 

co
lle

ct
, 

th
e 

us
es

 o
f 

su
ch

 d
at

a,
 t

o 
w

ho
m

, 
an

d 
w

he
re

, 
it

 is
 t

ra
ns

fe
rr

ed
 a

nd
 t

he
 s

ec
ur

it
y 

m
ea

su
re

s 
ap

pl
ie

d 
to

 it
.

G
ap

 a
na

ly
si

s
U

si
ng

 t
he

 in
fo

rm
at

io
n 

fr
om

 t
he

 d
at

a 
au

di
t,

 p
er

fo
rm

 a
 g

ap
 a

na
ly

si
s 

to
 id

en
ti

fy
 

ar
ea

s 
w

he
re

 c
ha

ng
es

 a
re

 r
eq

ui
re

d.
 

Th
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 w
ill
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el

p 
in

fo
rm

 t
he

 r
es

t 
of

 y
ou

r 
G

DP
R 

co
m

pl
ia

nc
e 

pr
og

ra
m

m
e.
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ns

en
t

Ch
ec

k 
w

he
th

er
 a

ny
 c
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se
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 r

el
y 

on
 

  w
ill

 s
at

is
fy

 t
he

 r
eq
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m
en
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f 
th

e 
G
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R.

 If
 n

ot
, 
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an

ge
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ou
r 
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t 

pr
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es
s 

no
w

 s
o 

th
at

 t
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 c
on

se
nt

s 
yo

u 
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e 
ga

th
er

in
g 

ov
er

 t
he

 n
ex

t 
18

 m
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th
s 
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id

 
co
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en

t 
po

st
 M

ay
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Pr
iv

ac
y 

by
 d

es
ig

n
Co

ns
id

er
 h

ow
 p

ri
va

cy
 b

y 
de

si
gn

 c
an

 b
e 

in
tr

od
uc

ed
 in

to
 y

ou
r 
or
ga
ni
sa
ti
on

 t
o 

m
ee

t 
th

e 
sp

ec
if

ic
 r

eq
ui

re
m

en
ts

 o
f 

th
e 

G
DP

R,
 a

s 
w

el
l 

as
 t

o 
as

si
st

 y
ou

 w
it

h 
co

m
pl

yi
ng

 w
it

h 
th

e 
ge

ne
ra

l a
cc

ou
nt

ab
ili

ty
 r

eq
ui

re
m

en
ts

.

Se
ns

it
iv

e 
pe

rs
on

al
 d

at
a

Id
en

ti
fy

 if
 y

ou
 p

ro
ce

ss
 g

en
et

ic
 o

r 
bi

om
et

ri
c 

da
ta

 a
s 

th
es

e 
ar

e 
no

w
 c

at
eg

or
is

ed
 a

s 
se

ns
it

iv
e 

pe
rs

on
al

 d
at

a.
 If

 s
o,

 p
ut

 in
 p

la
ce

 
no

w
 p

ro
ce

ss
es

 t
o 

ob
ta

in
 e

xp
lic

it
 c

on
se

nt
.

Au
to

m
at

ed
 p

ro
ce

ss
in

g 
an

d 
pr

ofi
lin

g
An

al
ys

e 
w

he
th

er
 a

ny
 a

ut
om

at
ed

 p
ro

ce
ss

in
g 

yo
u 

un
de

rt
ak

e,
 s

uc
h 

as
 p

ro
fil

in
g,

 p
ro

du
ce

s 
le

ga
l e

ff
ec

ts
 c

on
ce

rn
in

g 
th

e 
in

di
vi

du
al

 
or

 s
im

ila
rl

y 
si

gn
ifi

ca
nt

ly
 a

ff
ec

ts
 t

he
m

 a
s 

co
ns

en
t 

w
ill

 t
he

n 
be

 r
eq

ui
re

d.
 W

e 
w

ou
ld

 
ha

ve
 s

ug
ge

st
ed

 t
ha

t 
th

is
 b

e 
un

de
rt

ak
en

 
no

w
, 

bu
t,

 g
iv

en
 g

ui
da

nc
e 

fr
om

 r
eg

ul
at

or
s 

is
 

aw
ai

te
d,

 w
e 

su
gg

es
t 

th
is

 a
na

ly
si

s 
ta

ke
 p

la
ce

 
on

ce
 t

ha
t 

is
 a

va
ila

bl
e.

 

Pr
iv

ac
y 

no
ti

ce
s

Re
vi

ew
 y

ou
r 

pr
iv

ac
y 

no
ti

ce
s 

to
 d

et
er

m
in

e 
if

 t
he

y 
m

ee
t 

th
e 

ne
w

 c
on

te
nt

 r
eq

ui
re

m
en

ts
 

an
d 

th
e 

ge
ne

ra
l r

eq
ui

re
m

en
ts

 a
s 

to
 

tr
an

sp
ar

en
cy

 a
nd

 c
la

ri
ty

 o
f 

co
m

m
un

ic
at

io
n.

Ch
ild

 c
on

se
nt

If
 y

ou
 r

el
y 

on
 c

on
se

nt
 f

ro
m

 c
hi

ld
re

n 
in

 
th

e 
co

nt
ex

t 
of

 d
ig

it
al

 s
er

vi
ce

s,
 c

he
ck

 
w

he
th

er
 y

ou
r 

pr
oc

es
se

s 
co

m
pl

y 
w

it
h 

th
e 

re
qu

ir
em

en
ts

 o
f 

th
e 

G
DP

R 
an

d 
if

 n
ot

, 
ch

an
ge

 t
he

m
 n

ow
 in

 o
rd

er
 t

o 
fu

tu
re

 p
ro

of
 

yo
ur

 p
ro

ce
ss

in
g.

Pu
rp

os
e 

lim
it

at
io

n
Pu

t 
in

 p
la

ce
 p

ro
ce

ss
es

 t
o 

(i
) 

id
en

ti
fy

 
an

y 
po

te
nt

ia
l a

dd
it

io
na

l p
ur

po
se

s 
of

 
th

e 
pr

oc
es

si
ng

 a
t 

th
e 

ou
ts

et
; 

an
d 

(i
i)

 t
o 

ch
ec

k 
th

e 
ba

si
s 

fo
r 

an
y 

ad
di

ti
on

al
 p

ur
po

se
 

id
en

ti
fie

d 
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te
r 

on
, 

so
 t

ha
t 

pe
rs

on
al

 d
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a 
is
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t 
pr

oc
es

se
d 

fo
r 

ad
di

ti
on

al
 p

ur
po

se
s 

un
le

ss
 

co
m

pl
ia

nt
 w

it
h 

th
e 

G
DP

R 
re

qu
ir

em
en

ts
. 

Se
lf

 a
ss

es
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en
t 
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 a

de
qu
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y

Id
en

ti
fy

 if
 y

ou
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ra
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fe
r 

da
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 o
ut
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 o
f 

th
e 
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A 

in
 r

el
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nc
e 
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 a

 s
el

f 
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ss

m
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of
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de
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 s
o,

 p
ut

 in
 p

la
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pr
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e 
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at
e 

ar
ra

ng
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en
ts

.

2nd priority

1st p
riority
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 c
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er

 t
hi

s 
be

 
m

on
et

ar
y 

re
so

ur
ce

, 
fo

r 
in

st
an

ce
 t

o 
up

da
te

 
IT

 s
ys

te
m

s,
 o

r 
pe

op
le

 r
es

ou
rc

e 
fr

om
 o

th
er

 
pa

rt
s 

of
 t

he
 o
rg
an
is
at
io
n.

G
ov

er
na

nc
e 

an
d 

re
po

rt
in

g 
st

ru
ct

ur
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at
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 d
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 d
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 d
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ra
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 d
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 c
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 r
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Appendix 3: grounds for 
processing special categories 
of data

Special categories of data can only be processed 
when the individual concerned has given their 
‘explicit consent’ to the processing, or at least one of 
a number of other grounds apply. These grounds are: 

• the processing is necessary to exercise or 
perform any right or obligation conferred 
or imposed by law in connection with 
employment, social protection or social 
security, or for a collective agreement;

• the processing is necessary to protect the vital 
interests of the individual or another person 
(where their consent cannot reasonably be 
obtained, e.g. in a medical emergency);

• the processing is carried out in the course of 
the legitimate activities of a not‑for‑profit 
organisation that exists for political, 
philosophical, religious or trade union purposes 
where the processing relates to a member or 
person in regular contact with the organisation 
and the data is not disclosed outside the 
organisation;

• the personal data has been manifestly made 
public by the individual;

• the processing is necessary in connection with 
the establishment, exercise or defence of legal 

proceedings, or whenever courts are acting in 
their judicial capacity;

• the processing is necessary for reasons of 
substantial public interest, on the basis of EU 
or UK law;

• the processing is necessary for healthcare 
purposes (including assessment of the 
individual’s working capacity, medical 
diagnosis, provision of health or social care and 
management of health or social care systems 
and services) and is carried out by a health 
professional and subject to suitable safeguards;

• the processing is necessary for reasons of public 
interest related to public health (including 
protecting against cross‑border threat to health 
and maintaining standards) and safeguards the 
rights and freedoms of the individual; or

• the processing is necessary for archiving, 
scientific or historical research purposes or 
statistical purposes and is proportionate to the 
aim pursued. 

You are recommended to take specific advice on 
whether any of these grounds apply, especially as 
the grounds tend to have strict requirements that 
must be met before they can be relied upon.
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Appendix 4: useful websites

ICO Guidance

The main source of online information for data 
protection issues is the Information Commissioner’s 
Office website:

www.ico.gov.uk

Throughout this chapter reference has been made 
to many ICO guidance notes. The links to each web 
page or guidance note are too long to include in 
this appendix and the easiest way to access them is 
via the ICO’s website.

If you would like to search online for specific 
pieces of guidance, web searches for each of the 
ICO guides or notes listed will provide the relevant 
information. The easiest way to do this is to type 
the name of the guidance or note into a web 
search engine (such as Google); for example, to 
access the ICO’s main page for charities, search for 
‘ICO charity guidance’.

The ICO guidance mentioned in this chapter is 
listed below:

• ICO’s main page for charities (search for ‘ICO 
charity guidance’)

• Guide to privacy notices (search for ‘ICO 
privacy notices code of practice’)

• Personal Information Online ‑ Code of Practice 
(search for ‘personal information online code 
of practice ‑ ICO’)

• Guidance regarding the anonymisation of 
personal data (search for ‘ICO guidance ‑ 
anonymisation code of practice’) 

• Guidance for charities carrying out marketing 
activities (search for ‘ICO direct marketing 
guidance ‑ charity’)

• Guide to Privacy and Electronic 
Communications (search for ‘ICO guide privacy 
and electronic communications’)

• Good Practice Note on Security of Personal 
Information (search for ‘ICO good practice note 
and security of personal information’)

• Guidance regarding the security measures to 
take to protect personal data being wrongly 
held (search for ‘ICO security measures 
personal data’)

• Guidance regarding IT security (search for ‘data 
protection practical guide IT security’)

• Guidance on how to manage a data security 
breach (search for ‘data protection data 
security breach management’)

• Guidance regarding how best to raise 
employees’ awareness of data protection issues 
(search for ‘ICO think privacy’)

• Guidance on how a data controller can show 
there is adequate protection for personal data 
transferred outside the EEA (search for ‘sending 
personal data outside the European Economic 
Area ‑ ICO’)

• Guidance on identifying data processors and 
data controllers (search for ‘ICO guidance ‑ 
data controllers and data processors’)

• Guidance on issues to consider when sharing 
data (search for ‘ICO data sharing code of 
practice’ and ‘ICO data sharing checklists’)

• Guidance regarding access to personal data 
(search for ‘access to personal data – what is 
an individual entitled to’)

• Guidance discussing how to respond to a 
subject access request (search for ‘how to 
respond to a data access request ‑ ICO’)

• Guide to Data Protection (search for ‘ICO guide 
to data protection’)

• Notification handbook (search for ‘ICO 
notification handbook’)
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• Guidance on enforcement of the Act (search for 
‘data protection regulatory action policy’)

• Guidance on the issue of monetary penalties 
(search for ‘taking action: data protection and 
privacy and electronic communications’. A link 
to the guidance can be found on the webpage)

• Guidance on the ICO’s advisory visits (search 
for ‘guide ICO advisory visits’)

• Guidance on DPIAs (search for ‘ICO PIA guidance’)

• Guidance on the E‑Privacy Regulations (search 
for ‘ICO E‑Privacy Regulations’)

• Overview of the GDPR (search for ‘overview of 
the GDPR’)

Most of the guides referred to above still refer and 
expand on the position under the Act. The ICO is in 
the process of updating its guidance to reflect what 
the position will be under the GDPR. In particular, 
it is working on developing its Overview of the 
GDPR into a Guide to the GDPR which, in a similar 
way to the existing Guide to Data Protection, will 
become the core of its guidance.

Article 29 Working Party Guidance

In addition, the EU’s Article 29 Data Protection 
Working Party has provided a number of guidelines 
that are referred to in this chapter:

• Guidelines on data portability (available 
at http://www.ec.europa.eu/newsroom/
document.cfm?doc_id=44099)

• Guidelines on data protection officers 
(available at http://ec.europa.eu/newsroom/
document.cfm?doc_id=44100)

• Guidelines on high‑risk processing and DPIAs 
(available at http://ec.europa.eu/newsroom/
document.cfm?doc_id=44137)

Direct Marketing Association Guidance 

The Direct Marketing Association’s Code of Practice 
can be found at https://dma.org.uk/the‑dma‑code. 

http://www.ec.europa.eu/newsroom/document.cfm?doc_id=44099
http://www.ec.europa.eu/newsroom/document.cfm?doc_id=44099
http://ec.europa.eu/newsroom/document.cfm?doc_id=44100
http://ec.europa.eu/newsroom/document.cfm?doc_id=44100
http://ec.europa.eu/newsroom/document.cfm?doc_id=44137
http://ec.europa.eu/newsroom/document.cfm?doc_id=44137
https://dma.org.uk/the-dma-code
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Employment law guidance



Legal Toolkit for Charities88

Employment law guidance

1. Introduction

This chapter is a general practice guide for the 
employment or engagement of individuals in 
England and Wales.

Individuals, including casual workers such as 
seasonal or hourly workers, may be engaged in a 
variety of ways. 

An employment contract, which you can use as a 
starting point when hiring an employee, is set out 
in Appendix 1 to this chapter, together with some 
user notes.

A pro forma fixed-term employment contract for 
employing seasonal staff (Appendix 2) and a pro 
forma agreement for the provision of services 
by a consultant (Appendix 3) are also provided. 
The consultant contract assumes the consultant 
self‑employed and is therefore not an employee. 
User notes have been included with the appendices 
to explain the various terms and conditions.

Appendix 4 contains a list of useful websites.

2. Employment status

It is important to consider employment status from 
the because this will determine the individual’s 
legal rights and protections and the obligations 
owed to that individual.

This chapter considers the differences between 
employees (directly engaged by you) and 
self‑employed individuals who provide services 
to you. However, it is important to be aware that 
there is also an intermediate status between 
employee and self‑employed, currently referred 
to simply as ‘workers’ who receive some but 
not all protections available to employees. The 
Taylor Review into employment practices in the 

UK (with particular focus on the so‑called ‘gig 
economy’) has suggested renaming this group as 
‘dependent contractors’. If you have any doubts 
about the appropriate employment status of 
somebody working for your organisation, consider 
seeking specific advice.

The distinction between employees and the 
genuinely self-employed can be a difficult one to 
make in practice. The guidance below is designed 
to help make that determination. 

A. Employees

Whether an individual is an employee or not will 
depend on a number of factors and will require 
a consideration of the whole relationship in the 
round. Key factors that indicate an employment 
relationship include:

• the individual does not provide services to 
others but works exclusively for one person or 
organisation;

• there is an obligation on the person or 
organisation engaging the individual to provide 
the individual with work;

• there is an obligation on the individual to 
accept that work;

• the person or organisation engaging the 
individual exercises control over the 
individual’s work in relation to how and when it 
is done; and

• the individual is under an obligation to perform 
the work personally (rather than being able 
to send a substitute in their place if they are 
unable to work).

Other features that may indicate an employment 
relationship are: payment of a fixed salary or other 
benefits such as pension scheme contributions or 
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private health insurance commonly provided to 
employees; deduction from pay for tax purposes; 
and where office space and equipment is provided 
for the use of the individual.

Casual work often involves individuals being 
engaged on a number of short‑term contracts with 
gaps in between. Even when the individual is not 
working, an umbrella contract may continue to exist 
through the entire relationship between you and 
the individual, if the individual has an obligation 
to accept and perform work when it is offered and 
you pay a retainer for the periods when work is not 
offered. If it can be established that there is an 
umbrella contract, then there will be a contract 
of employment covering all weeks in which the 
umbrella contract existed. In other words, the 
individual will accrue benefits (such as holiday) and 
rights (such as the right not to be unfairly dismissed) 
even while not actually working.

B. Self-employed

The self‑employed are those who are essentially 
in business on their own account and very often 
they will have no obligation to provide personal 
service. Key factors that indicate genuine 
self‑employment include:

• the individual provides services to more than 
one person;

• there is no obligation on the organisation to 
provide the individual with work;

• there is no obligation on the individual to 
accept work; and

• the individual controls how and when they work 
and the manner in which services are provided.

C. Agency workers

Agency workers are engaged through an agency 
and are not usually employees of the organisation 
in which they work. They provide services directly 
to the agency’s client on either a temporary or 
long‑term basis.

3. Legal rights and protections

In addition to the main terms of the agreement, 
UK employment law implies certain rights 
and minimum requirements into the contract. 
These override the express terms.

A. Employees

Individuals who are employees enjoy the highest 
level of legal protection. For example, employees 
are entitled to the following rights and protections 
under UK employment law:

• a minimum notice period dependent on length 
of service (generally one week per year of 
service up to a maximum of 12 weeks);

• a minimum wage (£7.50 per hour for individuals 
aged 25 and over and £7.05 per hour for 
individuals aged 21‑24, with effect from 1 April 
2017 (different rates apply for those younger 
than 21 and apprentices));

• minimum daily and weekly rest breaks and a 
maximum number of hours of work a week (an 
average of 48 hours per week); and

• auto‑enrolment into a pension scheme from the 
staging date for auto‑enrolment.

It is worth noting that any benefits in kind (except, 
to a limited extent, accommodation) do not count 
towards the minimum wage.

All full‑time employees and workers have the right 
to a minimum of 28 days of paid holiday a year 
including bank holidays. Part‑time employees and 
workers are entitled to a pro‑rated amount of paid 
holiday.

Where an employee or worker leaves employment, 
they must be paid in lieu of any accrued, but 
unused, holiday entitlement at their normal rate 
of pay. The pro forma fixed-term contract included 
in Appendix 2 provides scope to reflect pro-rated 
holiday arrangements if required.



Legal Toolkit for Charities90

Special rules apply to the accrual of leave during 
the first year of employment so that individuals 
are deemed to accrue holiday on the first day 
of each month of employment measured from 
the individual’s start date at the rate of 1/12 of 
their statutory entitlement. Fractions of days are 
rounded up to the nearest half‑day during the first 
year of employment.

If the individual is employed on a series of separate 
short‑term contracts and no holiday will accrue 
between contracts, they will be entitled to a 
payment in lieu of holiday on the termination of 
each assignment. The payment to which individuals 
are entitled can be calculated on the basis of the 
number of hours (or days) worked. As a rule of 
thumb for those individuals with irregular working 
patterns, individuals accrue holiday at the rate of 
12.07% of the hours worked. This is helpful where 
it is not known in advance how many hours or days 
will be worked by the individual in the holiday year. 
However, if a casual worker is found to be employed 
under an umbrella contract, they will continue to 
accrue holiday even while not actually working 
and their holiday pay would be calculated on the 
basis of their average income over the 12 working 
weeks before the holiday. Employees are entitled to 
receive their normal pay when they take holiday.

Employees are also generally entitled to sickness, 
maternity and other family leave and pay rights.

Anti‑discrimination legislation prevents less favourable 
treatment of fixed-term or part-time employees when 
compared permanent full‑time employees.

B. Self-employed

The self‑employed do not receive the same 
statutory employment rights as employees (for 
example they are not entitled to either paid 
holiday or a minimum wage). They will generally 
only have contractual rights but may be protected 
from discrimination in certain circumstances.

C. Agency workers

All agency workers must have the same access to 
staff facilities as equivalent permanent employees 
and have a right to be informed about any relevant 

vacancies you may have. Agency workers who 
have completed a 12‑week qualifying period 
have the right to the same pay and other working 
conditions, including maximum working time rights 
and holiday accrual, as equivalent permanent 
members of staff.

The employment status of agency workers is 
complex and agency workers can be found to 
be your employees, which means they would 
then be entitled to the same rights as your 
permanent employees.

4. Termination

It is important to consider the implications of 
termination of an agreement or relationship with any 
individual because they differ depending on their 
employment status. Employees have rights in addition 
to the terms of the agreement, which include the 
right not to be unfairly dismissed. These rights are 
outlined below. Agreements with self‑employed 
individuals may be terminated in accordance with 
their terms i.e. by expiry of the agreement or by 
either party giving the required notice.

A. Contractual rights

Generally, employees have a right to receive a period 
of notice or, depending on their contract, a payment 
in lieu of notice if their employment is terminated. 
A right of the employer to pay in lieu allows the 
employer to terminate an employee’s contract 
immediately by making a payment equal to the salary 
(or salary and value of benefits) they would have 
received if they had worked during the notice period.

Unless the notice period is expressly set out in the 
contract, a reasonable notice period is implied. In 
any event, the notice period must not be shorter 
than the statutory minimum notice (see section 3 
of this chapter).

An employer’s failure to give adequate notice 
before dismissing an employee is likely to result in 
a wrongful dismissal (a type of breach of contract), 
for which the employee can claim loss of earnings 
and other benefits to which they would have been 
entitled during their notice period.
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Only in cases of gross misconduct may an employer 
dismiss without notice (or paying in lieu of 
that notice).

B. Statutory rights

I. Unfair dismissal

In addition to the notice period entitlements, 
an employee must not be dismissed unfairly. 
An employer must show the dismissal is for a 
prescribed reason (for example redundancy, 
conduct, capability etc.) and that they have acted 
reasonably in treating that reason as justifying 
dismissal. It is generally the case that employees 
must have been employed for two years before 
they can bring a claim for unfair dismissal.

Failure to renew a fixed-term contract will 
constitute a dismissal for these purposes. As such, 
an employer must ensure that a decision not 
to renew an employee’s fixed-term contract is 
based on a fair reason and that a fair process is 
followed. Often a failure to renew a fixed-term 
contract will be potentially fair by reason of 
redundancy, but in other cases there may be a 
different valid reason, depending on the employer’s 
reason for using a fixed-term contract in the first 
instance, or the performance or conduct of the 
employee concerned.

If an employee successfully brings an unfair 
dismissal claim they may be awarded compensation 
up to the statutory maximum (currently a basic 
award of £14,670 for an employee with 20 years’ 
service and a compensatory award to reflect 
the employee’s loss subject to a maximum of 
the lower of £80,541 or 52 weeks’ pay). ACAS 
provides guidelines on how employers should 
handle dismissal processes, which include providing 
employees with information and opportunities to 
appeal against an employer’s decisions. 

Before a claim can be issued in the Employment 
Tribunal, the parties must follow the ACAS early 
conciliation procedure to attempt to come to a 
settlement. Further information on ACAS and the 
early conciliation process can be found on the ACAS 
website (see Appendix 4 for details).

II. Redundancy

Redundancies can happen for a number of reasons 
but broadly occur when an employer needs to 
reduce its workforce, close down part or the whole 
of its business or no longer needs a certain type 
of work. Employers should follow a proper process 
when making persons redundant and may be 
required to pay employees a statutory redundancy 
payment (where those employees have at least two 
years’ continuous service) based on the employees’ 
ages, length of service and weekly pay (capped at 
£489 per week).

Where an employer contemplates 20 or more 
redundancies at a single establishment in any 
90‑day period, they will usually have to consult with 
representatives of employees about their plans.

III. Retirement

An employer can no longer dismiss employees by 
reason of retirement at a prescribed age, unless it 
can objectively justify that retirement. This will 
involve establishing that retaining a fixed age for 
retiring employees is a ‘proportionate means of 
achieving a legitimate aim’. Examples of legitimate 
aims are workforce planning and promotion of the 
retention and recruitment of younger employees. 
However, in practice, it is not expected that many 
employers will be able to rely on retirement as a 
reason for dismissal.

IV. Discrimination

Anti‑discrimination legislation protects employees 
against less favourable treatment on recruitment, 
during employment and on its termination.

Protected grounds from discrimination include 
age, sex, disability, race, religion or belief and 
sexual orientation. There is no statutory cap on 
the compensation that may be awarded for a 
successful discrimination claim.

Employers are also prevented from treating 
an employee detrimentally on the grounds 
that they have made a protected disclosure 
(whistle‑blowing).
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Employers may be required to make reasonable 
adjustments to accommodate disabled employees.

Anti‑discrimination legislation prevents less 
favourable treatment of fixed-term or part-time 
employees when compared to permanent full‑time 
employees. As such, an employee to whom an 
employer has simply ceased giving work could 
bring a discrimination complaint if they feel that 
they have been treated less favourably than a 
comparable employee.

C. Self-employed

The self‑employed do not have a right not to be 
unfairly dismissed. However, care must be taken 
that the relationship is terminated in accordance 
with the terms of any contract.

Appendices: pro forma 
agreements

The following pro forma agreements should be used 
as a starting point only and care should be taken 
to ensure that the exact terms are reflected in the 
final contract. You will see that there are a number 
of square brackets that highlight areas where 
further information is required, where a particular 
provision may not be necessary or where there is 
a choice between more than one option. In each 
case it is important to amend the pro forma so that 
it reflects your specific requirements.

User notes accompany the pro forma agreements 
and can be found after the agreements. The notes 
provide further detail on some of the clauses. It 
is important that both parties are happy with the 
terms of the agreement before signing it because 
any subsequent deviation from or change to the 
terms will require both parties to agree.

There are references in the agreements to a Staff 
Handbook. A handbook is normally a collection 
of the policies and procedures applicable to 
employees, including disciplinary and grievance 
procedures, sickness absence and family leave. 
The Staff Handbook should be reasonably 
accessible to employees.

It is a statutory requirement that certain 
information is provided in a contract of 
employment. This information is marked with 
an asterisk in the user notes.



Legal Toolkit for Charities 93

Appendix 1: pro forma employment contract

Pro Forma Employment Contract

[Name of Employer]

STATEMENT OF PRINCIPAL TERMS AND CONDITIONS OF EMPLOYMENT

This statement sets out the main terms and conditions of your employment by [Employer] (the 
“Organisation”), as required under Section 1 of the Employment Rights Act 1996, together with certain 
other principal terms of your employment. You should sign and date the enclosed copy of this statement 
and return it to [your Manager] by way of acknowledgement of receipt.

[Name and Address of Employee

[Name and Address of Employer]

[This address will be your normal place of work.] 

[The address of your normal place of work is: ●]

1. Date of Commencement of Employment

Your employment with the Organisation commenced on [●], and your period of continuous employment 
commenced on [●]. Your employment will continue unless and until terminated in accordance with clause 7.

2. Probationary Period

If you are a new employee your employment is subject to a probationary period of three months, during 
which time your contract may be terminated by [one week’s] notice in writing by either party. The 
Organisation reserves the right to extend the probationary period.

3. Job Title and Duties

The title of your job is [●]. [[Your duties will be those that the Organisation from time to time requests 
you to perform.] OR [Your duties are summarised in the job description attached to this statement.]]
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4. Salary

Your initial basic salary is at the rate of £[●] per annum, which will be paid monthly in arrear on the [final] 
day of each calendar month. The Organisation will review your salary on [1st April] of each year, but 
without any obligation to increase it.

5. Hours of Work

A. Your normal working hours are [9.00 a.m. to 5.00 p.m. Monday to Friday] including one hour for lunch. 
The Organisation reserves the right to alter your normal working hours to meet the Organisation’s needs.

B. From time to time you will be required to work overtime or to work at weekends or on public holidays. 
Overtime will be unpaid but may be taken back as time off in lieu (TOIL). Overtime and TOIL should be 
reported in accordance with the Organisation’s standard procedures. [These can be found in the Staff 
Handbook.] TOIL should be taken as soon as possible after the extra time is worked. No more than 
[ten] hours of TOIL should be carried over from one month to the next without the prior agreement of 
your Manager.

C. Your working hours should not exceed an average of 48 hours per week. You must let your Manager 
know if you regularly work more than 48 hours per week in paid employment, including employment 
outside the Organisation.

6. Job Location and Travel

During your employment with the Organisation you may be required to work at locations different from 
your normal place of work and may be required to travel to such places as required. Travel and other 
expenses in connection with such work will be reimbursed according to the agreed rates and procedure in 
operation at that time. [Your Manager will give you more information if and when required.]

7. Notice

A. Subject to your probationary period where you are entitled to one week’s notice in writing, your 
employment may be terminated by the Organisation giving to you [four weeks’] notice in writing. After 
five years you will be entitled to an additional week’s notice for each additional year’s service up to 
a maximum of 12 weeks’ notice. In circumstances where the Organisation considers you are guilty of 
gross misconduct it may terminate your employment by immediate notice in writing.

B. Subject to your probationary period where you must give to the Organisation one week’s notice in 
writing, if you wish to terminate your employment thereafter you must give to the Organisation [four 
weeks’] notice in writing.

C. The Organisation may, in its absolute discretion, lawfully terminate your employment at any time by 
paying a sum in lieu of notice equal to your basic salary only which you would have received under this 
statement during the period of notice referred to at 7.A or 7.B above (or, if notice has already been 
given, during the remainder of the notice period), less income tax and national insurance contributions.
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8. Holidays

A. Subject to the provisions below, your entitlement to paid holiday will be at the rate of [25] working 
days per calendar year, in addition to UK public holidays. [Your entitlement to paid holiday may, at the 
discretion of the Organisation, be reviewed following completion of three years’ continuous service.] 
The Organisation reserves the right to make any working day over the Christmas and New Year period 
a compulsory holiday, which will be deducted from your annual leave. All holidays must be taken in 
the calendar year concerned at times convenient to the Organisation. At least [four weeks’] notice of 
requested holidays must be given in writing to your Manager. Holidays not taken during the calendar 
year will be lost, subject to the Organisation at its discretion allowing you to carry holiday forward.

B. If you join or leave the Organisation during a calendar year, you will (subject to any special 
arrangement as may be agreed) be entitled to holiday at a pro rata rate.

If you leave the Organisation during a calendar year, however, the Organisation may at its discretion:

I. require you to take during your notice period any holiday entitlement that will have accrued by 
the date of the termination of your employment but that has not been taken; or

II. pay you in lieu of holiday accrued but not taken by the date of termination of your employment; or

III. deduct from your final salary payment or (this is insufficient) require you to pay to the 
Organisation, an amount representing salary paid during holiday taken but not accrued by the date 
of termination of your employment.

9. Sickness or Injury

A. If you are absent from work because of sickness or injury you must notify your Manager or, if your 
Manager is not available, the next most senior member of staff. Notification should be made before 
10.00 a.m. on the first day of absence, or as soon as practicable after that time. You should complete 
a self-certification form for all sickness or injury absences up to and including five consecutive days. 
For any period of more than five consecutive days’ absence, a doctor’s certificate must be produced.

B. Any payments made to you during any period of absence on account of sickness or injury (other than 
payments required to be made under the Government’s Statutory Sick Pay Scheme (SSP)) are at the 
discretion of the Organisation. While it is the policy of the Organisation to make up salaries during 
short periods of sickness or incapacity, the Organisation reserves the right to suspend or reduce such 
payments at any time.

C. If you are absent from work because of sickness or injury during your probationary period, you will be 
entitled to a maximum of two weeks’ full pay.

D. Any payments made by the Organisation during any period of absence on account of sickness or injury 
will be inclusive of any entitlements you may have to SSP and shall be reduced by any benefits to 
which you may be entitled from the Department of Work and Pensions as a result of such sickness 
or injury (whether or not claimed). For more information on sick pay and SSP, please see the 
Staff Handbook.
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10. Pension

A. You are entitled to become a member of the [name] Pension Scheme, subject to satisfying certain 
eligibility criteria and subject to the rules of such scheme as amended from time to time. Full details 
of the scheme are [available from your Manager/set out in the Staff Handbook.]

B. A contracting-out certificate is [not] in force in respect of your employment.

11. Return of Property

You shall promptly whenever requested by the Organisation and in any event upon the termination of your 
employment return to the Organisation all property of the Organisation and you shall not be entitled to 
and shall not retain any copies.

12. Health and Safety

The Organisation enforces a Health and Safety Policy and employees are required to observe all health and 
safety rules and to take all reasonable care to promote the health and safety at work of themselves, other 
employees and other client groups. Employees must ensure they are familiar with the procedures, details 
of which can be found in the Staff Handbook.

13. Confidential Information

You are not entitled, either during the continuance of your employment or thereafter, to use or, except 
in the proper course of your duties, to divulge to any person any confidential information concerning the 
business or affairs of the Organisation. A breach of confidentiality will be regarded very seriously and may 
result in serious disciplinary action. [Advice concerning ethical or confidentiality matters can be obtained, 
in confidence, from [●].]

14. Disciplinary Rules

[The Staff Handbook] contains details of the Organisation’s non-contractual disciplinary policy that applies 
to your employment and which you are required to observe. The Organisation may, at its discretion, vary, 
suspend or discontinue the policy at any time and for any reason.

15. Suspension

The Organisation may suspend you from the performance of your duties or exclude you from the premises 
of the Organisation in circumstances in which it reasonably believes you to be guilty of misconduct or in 
breach of your terms and conditions of employment or during your notice period. Salary and benefits will 
not cease to be payable by reason only of such suspension.

16. Grievance Procedure

Should you feel aggrieved about any matter concerning your employment, you should initially raise the 
grievance with your Manager, either verbally or in writing. For more information about the Organisation’s 
Grievance Policy and Procedure, please see [the Staff Handbook].
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17. Equal Opportunities

The Organisation is committed to ensuring a workplace free from unlawful discrimination, harassment and 
victimisation. Any employees found to have committed any such acts will be subject to disciplinary action 
up to and including dismissal. [Please see the Staff Handbook for further details.]

18. Collective Agreements

There are no collective agreements directly affecting the terms and conditions of your employment, 
but the Organisation recognises your right to seek and maintain membership of a trade union.

19. Other Employment

During your employment, you must not undertake any other paid employment without the prior written 
consent of the Organisation.

20. Data Protection

The Organisation will hold and process, both electronically and manually, personal and sensitive personal 
data about you that it needs for the purposes of the administration and management of its employees and 
its activities and for compliance with applicable procedures, laws and regulations. [Please see the Staff 
Handbook for more details.] You will use all reasonable endeavours to keep the Organisation informed of 
any changes to your personal data.

I acknowledge receipt of this statement containing the principal terms and conditions of my employment 
with [Employer] and I agree to abide by such terms and conditions.

Signed  ..............................................

Date  ................................................
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Clause Notes

Parties * Identifies the names of the employer and employee and their addresses.

1. Date of 
Commencement 
of Employment *

The date that the current employment began or is to begin is stated as well as 
the date on which continuous employment began. The latter may be different 
if the employee had been working for you as an employee before the date 
from which this contract applies.

2. Probationary 
Period

Provides for a three‑month period during which you can terminate 
the employee’s contract on one week’s notice (after which the notice 
provisions detailed below apply). This clause also enables you to extend the 
probationary period.

3. Job Title and 
Duties *

States the employee’s job title along with a short description of the duties 
that they are required to perform.

4. Salary * Details the scale or rate of pay and the intervals at which it is paid. The 
minimum hourly wage for people aged 25 and over is £7.50 from 1 April 2017. 
Additional optional wording relating to an annual salary review.

If the employee will be offered other benefits (such as a bonus scheme)  
these should be dealt with under additional specific clauses.

5. Hours of Work * States the employee’s normal hours of work. If the employee works more than 
the normal working hours the additional hours will be overtime, that under 
the contract, would be unpaid but for which the employee can claim time off 
in lieu. It is a statutory requirement that employees do not work more than 
48 hours per week unless they have explicitly contracted out of the working 
time legislation.

6. Job Location 
and Travel *

The normal place of work is stated at the top of the contract, but this clause 
provides that the employee may be required to work in other locations and 
that the travel expenses associated with such work will be reimbursed.

7. Notice * States the length of notice that the employee is obliged to give and is entitled 
to receive to terminate their contract of employment. 

The notice provisions also include a contractual right for you to choose to pay 
an employee a lump sum in lieu of their notice period. Without such a clause 
an employer who paid an employee a lump sum salary payment instead of 
requiring them to work their period of notice would technically be in breach 
of contract.

8. Holidays * Provides the employee with details of their holiday entitlement and the 
process of booking holiday. The clause also provides that holiday cannot be 
carried forward to the next calendar year without approval and that you may 
designate holidays over the Christmas period as required holidays. The clause 
also sets out the various arrangements relating to holiday that would apply on 
termination of employment.
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Clause Notes

9. Sickness or 
Injury *

Specifies the terms and conditions regarding an employee’s incapacity to work 
because of sickness or injury. This includes the procedure for notification 
of sickness absence, self- and GP- certification. The clause states that any 
sickness absence payment over and above the statutory entitlement is at the 
employer’s discretion (i.e. employees do not have a right to it).

10. Pension * It is a statutory requirement to specify the terms and conditions regarding 
pensions and pension schemes and whether a contracting-out certificate 
for the purposes of the State Second Pension is in force. Legislation will 
eventually require all employers to automatically enrol eligible workers in a 
qualifying pension scheme.

11. Return of 
Property

It is advisable to include this clause so that the employee is under a 
contractual obligation to return all property belonging to you on termination 
of their employment.

12. Health and 
Safety

Requiring individuals to observe a health and safety policy may help to reduce 
the potential for workplace accidents. Employers have a legal duty to ensure 
the safety of their employees at work, so drawing employees’ attention to the 
policy through their contract may help to reduce your liability for potential 
breaches of this obligation.

13. Confidential 
Information

This clause makes it clear that the failure by an employee to keep 
confidential information confidential will be regarded as a serious breach of 
their employment contract.

14. Disciplinary 
Rules *

Employers are required to highlight details of any disciplinary rules applicable 
to the employee. The contract achieves this by making a cross‑reference to 
the Staff Handbook.

15. Suspension This clause is necessary if you want to be able to suspend an individual 
suspected of misconduct or other breach of the terms and conditions of 
employment and specifies the consequences of such suspension.

16. Grievance 
Procedure *

Employers are required to highlight any grievance policy applicable to 
the employees. This clause achieves the requirement by cross‑referring 
the employee to the Staff Handbook while also giving brief details of the 
relevant process.

17. Equal 
Opportunities

Employers are liable for the discriminatory acts of their employees unless they 
have done everything reasonably practicable to prevent the employee from 
doing the unlawful act. Optional wording is provided here as, although such 
matters are often dealt with in the Staff Handbook, including this as a term of 
the contract signals to employees that you are serious in addressing equality 
issues. Of course, this term and written policies will not be enough on their 
own to protect against discrimination claims ‑ you will need to follow this up 
with internal training and compliance procedures.
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Clause Notes

18. Collective 
Agreements *

An employer is required to state whether there are any collective agreements 
that directly affect the terms and conditions of employment. This should be 
amended if the situation changes.

19. Other 
Employment

This clause prohibits the employee (without your prior written consent) from 
taking on additional work with another employer or for themselves that may 
undermine their ability to perform their contractual duties under the contract.

20. Data Protection This clause sets out how you will handle/process personal information and 
for what purpose. Note that if you intend to process personal data of the 
employee in a manner that is not strictly necessary for the performance 
of the contract, compliance with your legal obligations or your legitimate 
interests, you should seek further advice. From 25 May 2018, it will be more 
difficult to rely on consent from the employee (as has been common practice) 
to justify processing of personal data in the employment context. See ‘Data 
protection law guidance’ chapter for more information on the requirements 
under the GDPR.
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Appendix 2: pro forma fixed-term employment contract

Pro Forma Fixed-Term Employment Contract

[Name of Employer]

STATEMENT OF PRINCIPAL TERMS AND CONDITIONS OF EMPLOYMENT FOR CASUAL WORKERS

This statement sets out the main terms and conditions of your employment by [Employer] 
(the “Organisation”), as required under Section 1 of the Employment Rights Act 1996, together with 
certain other principal terms of your employment. You should sign and date the enclosed copy of this 
statement and return it to [your Manager] by way of acknowledgement of receipt.

[Name and Address of Employee]

[Name and Address of Employer]

[This address will be your normal place of work.]

[The address of your normal place of work is: ●]

1. Date of Commencement of Employment

Your employment with the Organisation commenced on [●], and your period of continuous employment 
commenced on [●].

2. Date of Termination of Employment

Your employment will continue, subject to the remaining terms of this statement, until it terminates on 
[●] without the need for notice unless previously terminated by either party under clause 7.

3. Job Title and Duties

The title of your job is [●]. [Your duties will be those that the Organisation from time to time requests you 
to perform.] OR [Your duties are summarised in the job description attached to this statement.]

4. Salary

Your basic salary is at the rate of £[●] per [hour/week/month], which will be paid monthly in arrear on the 
[final] day of each calendar month.

5. Hours of Work

A. Your normal working hours are [9.00 a.m. to 5.00 p.m. Monday to Friday] including one hour for 
public lunch. The Organisation reserves the right to alter your normal working hours to meet the 
Organisation’s needs.
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B. From time to time you will be required to work overtime or to work at weekends or on public holidays. 
Overtime will be unpaid but may be taken back as time off in lieu (TOIL). Overtime and TOIL should be 
reported in accordance with the Organisation’s standard procedures. [These can be found in the Staff 
Handbook.] TOIL should be taken as soon as possible after the extra time is worked. No more than 
[ten] hours TOIL should be carried over from one month to the next without the prior agreement of 
your Manager.

C. Your working hours should not exceed an average of 48 hours per week. You must let your Manager 
know if you regularly work more than 48 hours per week in paid employment, including employment 
outside of the Organisation.

6. Job Location and Travel

During your employment with the Organisation you may be required to work at locations different from 
your normal place of work and may be required to travel to such places as required. Travel and other 
expenses in connection with such work will be reimbursed according to the agreed rates and procedure in 
operation at that time. [Your Manager will give you more information if and when required.]

7. Termination

A. The Organisation may, in its absolute discretion, lawfully terminate your employment at any time by 
paying a sum in lieu of notice equal to your basic salary only that you would have received under this 
statement during the period of notice referred to at clause 7B below, less income tax and national 
insurance contributions.

B. Your employment may be terminated by either party giving no less than one week’s notice in writing to 
the other.

C. In circumstances where the Organisation considers you are guilty of gross misconduct, it may 
terminate your employment by immediate notice in writing.

8. Holidays

A. You are entitled to [[●] days holiday during each calendar year (including all bank holiday 
entitlements) OR the equivalent of 5.6 weeks’ holiday during each calendar year (including all bank 
holiday entitlements) calculated on a pro rata basis depending on the number of hours that you work]. 
You will be paid your normal basic remuneration during such holidays, at the rate of [eight] hours a 
day. Your holiday entitlement during each calendar year shall be calculated on a pro rata basis.

B. The Organisation shall not pay you in lieu of untaken holiday except on termination of employment. 
On termination, you shall be paid in lieu of untaken holiday for the calendar year in which termination 
takes place and any untaken days permitted to be carried forward from the preceding calendar year. 
The payment shall be calculated on the basis that each full day is equal to [eight] times your hourly 
rate at the time of termination.

C. If you have taken more holiday than your accrued entitlement at the date your employment 
terminates, the Organisation shall be entitled to deduct from any payments due to you one day’s pay 
(at the rate of [eight] times your hourly rate at the date of termination) for each excess day.
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D. The Organisation reserves the right to make any working day over the Christmas and New Year period 
a compulsory holidays which will be deducted from your annual leave. [At least [one week’s] notice of 
requested holidays must be given in writing to your Manager.]

9. Sickness or Injury

A. If you are absent from work because of sickness or injury you must notify your Manager or, if your 
Manager is not available, the next most senior member of staff. Notification should be made before 
10.00 a.m. on the first day of absence, or as soon as practicable after that time. You should complete 
a self-certification form for all sickness or injury absences up to and including five consecutive days. 
For any period of more than five consecutive days’ absence, a doctor’s certificate must be produced.

B. Any payments made to you during any period of absence on account of sickness or injury (other than 
payments required to be made under the Government’s Statutory Sick Pay Scheme (SSP)) are at the 
discretion of the Organisation. For more information on sick pay and SSP, please see the Staff Handbook.

10. Pension

A. [You are entitled to become a member of the [name] Pension Scheme, subject to satisfying certain 
eligibility criteria and subject to the rules of such scheme as amended from time to time. Full details 
of the scheme are [available from your Manager/set out in the Staff Handbook.]

B. [A contracting-out certificate is [not] in force in respect of your employment.]

11. Return of Property

You shall promptly whenever requested by the Organisation and in any event upon the termination of your 
employment return to the Organisation all property of the Organisation and you shall not be entitled to 
and shall not retain any copies.

12. Health and Safety

The Organisation enforces a Health and Safety Policy and employees are required to observe all health and 
safety rules and to take all reasonable care to promote the health and safety at work of themselves, other 
employees, patients, relatives and other client groups. Employees must ensure they are familiar with the 
procedures, details of which can be found in the Staff Handbook.

13. Confidential Information

You are not entitled, either during the continuance of your employment or thereafter, to use or, except 
in the proper course of your duties, to divulge to any person any confidential information concerning the 
business or affairs of the Organisation. A breach of confidentiality will be regarded very seriously and may 
result in serious disciplinary action. [Advice concerning ethical or confidentiality matters can be obtained, 
in confidence, from [●].]

14. Disciplinary Rules

The Staff Handbook contains details of the Organisation’s non-contractual disciplinary policy that applies 
to your employment and that you are required to observe. The Organisation may, at its discretion, vary, 
suspend or discontinue the policy at any time and for any reason.
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15. Suspension

The Organisation may suspend you from the performance of your duties or exclude you from the premises 
of the Organisation in circumstances in which it reasonably believes you to be guilty of misconduct or in 
breach of your terms and conditions of employment or during your notice period. Salary and benefits will 
not cease to be payable by reason only of such suspension.

16. Grievance Procedure

Should you feel aggrieved about any matter concerning your employment, you should initially raise the 
grievance with your Manager, either verbally or in writing. For more information about the Organisation’s 
Grievance Policy and Procedures please see the Staff Handbook.

17. Equal Opportunities

The Organisation is committed to ensuring a workplace free from unlawful discrimination, harassment and 
victimisation. Any employees found to have committed any such acts will be subject to disciplinary action 
up to and including dismissal. [Please see the Staff Handbook for further details.]

18. Collective Agreements

There are no collective agreements directly affecting the terms and conditions of your employment, but 
the Organisation recognises your right to seek and maintain membership of a trade union.

19. Other Employment

During your employment, you must not undertake any other paid employment without the prior written 
consent of the Organisation.

20. Data Protection

The Organisation will hold and process, both electronically and manually, personal and sensitive personal 
data about you that it needs for the purposes of the administration and management of its employees and 
its activities and for compliance with applicable procedures, laws and regulations. [Please see the Staff 
Handbook for more details.] You will use all reasonable endeavours to keep the Organisation informed of 
any changes to your personal data.

I acknowledge receipt of this statement containing the principal terms and conditions of my employment 
with [Employer] and I agree to abide by such terms and conditions.

Signed  ..............................................

Date  ................................................
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Clause Notes

Parties * Identifies the names of the employer and employee and their addresses.

1. Date of 
Commencement 
of Employment 
*

The date that the current employment began or is to begin is stated as well as 
the date on which continuous employment began. The latter may be different 
if the employee had been working for you as an employee before the date 
from which this contract applies.

2. Date of 
Termination of 
Employment

This clause indicates the fixed term and specifies the date on which the 
contract will end. It assumes that the term will be less than two years and 
provides for termination on one week’s notice before that date. It also gives 
you the right to pay the employee in lieu of that notice.

3. Job Title and 
Duties *

States the employee’s job title along with a short description of the duties 
that they are required to perform.

4. Salary * Details the scale or rate of pay and the intervals at which it is paid. The 
minimum hourly wage for people aged 25 and over is £7.50 from 1 April 2017. 
If the employee will be offered other benefits (such as a bonus scheme), these 
should be dealt with under additional specific clauses.

5. Hours of Work * States the employee’s normal hours of work. If the employee works more than 
the normal working hours, the additional hours will be overtime that, under 
the contract, would be unpaid but for which the employee can claim time off 
in lieu. It is a statutory requirement that employees do not work more than 
48 hours per week unless they have explicitly contracted out of the working 
time legislation.

6. Job Location 
and Travel *

The normal place of work is stated at the top of the contract, but this clause 
provides that the employee may be required to work in other locations and 
that the travel expenses associated with such work will be reimbursed.

7. Termination * This clause specifies the way in which either party may end the contract.

8. Holidays * Given that the fixed term of the contract may be less than a year, this 
clause simply sets out an employee’s statutory entitlement to holiday and 
details on booking holiday, the rate of pay and the procedure on termination 
of employment. You may wish to insert an exact figure for holiday as a 
pro‑rated amount.

9. Sickness or 
Injury *

Specifies the terms and conditions regarding an employee’s incapacity to work 
because of sickness or injury. This includes the procedure for notification 
of sickness absence, self- and GP- certification. The clause states that any 
sickness absence payment over and above the statutory entitlement is at the 
employer’s discretion (i.e. employees do not have a right to it).

10 Pension * It is a statutory requirement to specify the terms and conditions regarding 
pensions and pension schemes and whether a contracting-out certificate for 
the purposes of the State Second Pension is in force. Legislation will eventually 
require all employers to automatically enrol eligible workers in a qualifying 
pension scheme.

11. Return of 
Property

It is advisable to include this clause so that the employee is under a 
contractual obligation to return all property belonging to you on termination 
of their employment.
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Clause Notes

12. Health and 
Safety

Requiring individuals to observe a health and safety policy may help to reduce 
the potential for workplace accidents. Employers have a legal duty to ensure 
the safety of their employees at work, so drawing employees’ attention to the 
policy through their contract may help to reduce your liability for potential 
breaches of this obligation.

13. Confidential 
Information

This clause makes it clear that the failure by an employee to keep confidential 
information confidential will be regarded as a serious breach of their 
employment contract.

14. Disciplinary 
Rules *

Employers are required to highlight details of any disciplinary rules applicable 
to the employee. The contract achieves this by making a cross‑reference to 
the Staff Handbook.

15. Suspension This clause is necessary if you want to be able to suspend an individual 
suspected of misconduct or other breach of the terms and conditions of 
employment and specifies the consequences of such suspension.

16. Grievance 
Procedure *

Employers are required to highlight any grievance policy applicable to 
the employees. This clause achieves the requirement by cross‑referring 
the employee to the Staff Handbook while also giving brief details of the 
relevant process.

17. Equal 
Opportunities

Employers are liable for the discriminatory acts of their employees unless they 
have done everything reasonably practicable to prevent the employee from 
doing the unlawful act. Optional wording is provided here as, although such 
matters are often dealt with in the Staff Handbook, including this as a term of 
the contract signals to employees that you are serious in addressing equality 
issues. Of course, this term and written policies will not be enough on their 
own to protect against discrimination claims ‑ you will need to follow up this 
with internal training and compliance procedures.

18. Collective 
Agreements *

An employer is required to state whether there are any collective agreements 
that directly affect the terms and conditions of employment. This should be 
amended if the situation changes.

19. Other 
Employment

This clause prohibits the employee (without your prior written consent) from 
taking on additional work with another employer or for themselves that may 
undermine their ability to perform their contractual duties under the contract.

20. Data Protection This clause sets out how you will handle/process personal information and 
for what purpose. Note that if you intend to process personal data of the 
employee in a manner that is not strictly necessary for the performance of the 
contract, compliance with your legal obligations or your legitimate interests, 
you should seek further advice. From 25 May 2018, it will be more difficult to 
rely on consent from the employee (as has been common practice) to justify 
processing of personal data in the employment context. See ‘Data protection 
law guidance’ chapter for more information on the requirements under 
the GDPR.



Legal Toolkit for Charities 107

Appendix 3: agreement appointing a consultant

Pro forma Agreement for Appointing a Consultant

[Service recipient’s address]  
[Name of consultant]  
[Address]

[Date]

Dear [ ],

Appointment as [Consultant]

I am pleased to be writing to confirm the terms of the agreement under which you will supply services to 
[us/me] from [date].

For the purposes of this letter, the “Services” means [describe services].

You agree to provide the Services at such times and at such places as are mutually agreed to [consider 
whether to give an indication of the number of days per week/months etc.]. In return, [we/I] shall 
pay you, subject to receipt of appropriate invoices, a fee at a [daily/hourly] rate of £[●] plus VAT (if 
applicable) for each [day/hour] worked[, pro rata for part days]. This fee shall be payable within [14] days 
after the later of the end of the month to which it relates and receipt of an appropriate invoice.

During the term of this agreement you shall, when providing the Services, use all reasonable care and skill 
and comply with any directions [we/I] may give you from time to time.

Nothing in this agreement shall prevent you from providing your services to any other person or becoming 
an employee or consultant of any company, firm or person provided that you shall not engage in any other 
activity that may cause a breach of the obligations under this agreement.

You agree that during the term of this agreement and at all times thereafter, all and any confidential 
information relating to [us/me] or the Services shall be treated by you with the strictest confidence and 
secrecy.

All of [our/my] property that you may have access to and/or that [we/I] may allow you to use during the 
term of this agreement shall be handed over to [us/me] from time to time on demand and in any event 
upon termination of this agreement.

You understand and agree that we need to hold and process, both electronically and manually, personal 
data collected in relation to you which is required for administration and management purposes and for 
compliance with applicable procedures, laws and regulations.

You confirm that you are not [our/my] employee and accordingly you shall be responsible for your own 
tax and shall indemnify and keep [us/me] indemnified against any liability, loss, damage, claim, cost or 
expense that occurs as a result of any claims against [us/me] arising out of your being found or alleged to 
be [our/my] employee.
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This agreement shall continue in force until determined by either you or [us/me] giving to the other not 
less than one week’s notice in writing expiring at any time.

This agreement shall be governed by and construed under English law.

[We/I] should be grateful if you would sign and return a signed copy of this letter to confirm your 
agreement to its terms.

Yours sincerely,

[Signature of service recipient]

I hereby accept the above terms

Signed  ..............................................

[Name of consultant]

Date  ................................................
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User notes

The parties to a consultancy agreement are free to agree the terms of it as relevant to the needs of the 
business. However, it is best practice, where appropriate, to:

• describe the services that the individual is to be expected to provide;

• specify the term of the agreement;

• provide for the manner and amount of payment that will be made for those services;

• state whether or not the individual is free to engage in other employment during the term of the 
consultancy agreement;

• restrict the individual’s use of confidential information both during and after the term of the 
consultancy agreement;

• require the return of property upon demand; and

• include a statement under which the individual acknowledges that they are not an employee.

Please note that the more terms included that mirror those typically found in a contract of employment, 
for example those prohibiting other employment and entitling the individual to paid holiday, the greater 
the risk that the individual would be treated as an employee by a court and would therefore benefit from 
the statutory employment rights discussed above.

If the individual is actually an employee then this form should not be used.
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Appendix 4: useful websites

ACAS

www.acas.org.uk

Department for Business, Energy & Industrial Strategy 

www.gov.uk/government/policies/labour‑market‑reform

Department for Work & Pensions

www.dwp.gov.uk

HM Revenue and Customs 

www.hmrc.gov.uk

http://www.acas.org.uk/
http://www.dwp.gov.uk/
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Intellectual property law guidance

1. Introduction

This chapter is a general practical guide for 
charities on some of the key intellectual property 
(‘IP’) rights. It explains the scope of such 
rights, how they arise, how to protect IP from 
unauthorised use by others and how it may be 
possible to use another person’s or organisation’s IP 
without infringing their rights.

The contents of this chapter is provided for 
information purposes only and is intended to 
provide a basic introduction to intellectual 
property rights and their protection. It is not 
a substitute for obtaining legal advice and it is 
important to seek appropriate advice in relation to 
any issues concerning the use or infringement of IP.

Appendix 1 to this chapter sets out some key steps 
to take, and considerations to take into account, in 
relation to managing the ownership and use of IP. 
Appendix 2 provides information on the application 
and registration process for various protections and 
Appendix 3 contains a list of useful websites.

A. What is IP?

IP is a general term for various rights that can 
be used to prevent the imitation or copying of a 
person’s or organisation’s products or services. IP 
rights can be national, European or international. 
Some arise automatically while others require 
protection through a process of registration.

B. How is IP owned?

A person or organisation will own IP if (i) they 
created it and it meets the criteria for one of the 
types of IP rights and/or (ii) they bought IP rights 
from the creator or a previous owner.

C. How is IP protected?

Having the correct type of IP protection helps to 
prevent people copying a person’s or organisation’s 
brand of products or services, inventions, 
designs, and things written, made or produced. 
IP protection makes it easier to take legal action 
against anyone who attempts to copy or use 
IP without the owner’s permission. Copyright, 
patents, trade marks and design rights are all 
different types of IP protection.
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The table below summarises some of the key information relating to common IP rights.

IP right Right arises… Duration of right IP right protects…

Registered trade mark By a process of 
registration

Indefinitely, subject to 
renewal by payment of 
the appropriate renewal 
fees every 10 years

Product names, logos, 
jingles

Unregistered trade 
mark

Automatically Indefinitely, subject to 
active defence of the 
trade mark

Names, logos, jingles

Copyright Automatically Usually (with some 
exceptions) 70 years 
from the end of the 
year in which the 
author dies

Writing, art, 
photography, web 
content, sound 
recordings, films, 
broadcasts

Patent By application for a 
grant of patent

20 years from the date 
of filing for a grant 
of patent, subject to 
renewal by payment 
of the appropriate 
renewal fees

Inventions and products, 
e.g. machines, machine 
parts, tools, medicines

Registered designs By a process of 
registration

25 years from the 
date of grant of 
registration (UK) or 
filing of application for 
registration (EU)

Appearance of a 
product including 
shape, packaging, 
patterns, colours and 
decoration

Unregistered design 
right

Automatically Generally 10‑15 years 
from creation of the 
design (UK) or three 
years from when the 
design is first made 
available (EU)

Shape of objects

Database right Automatically 15 years from the end 
of the year in which 
the database was 
completed (or was first 
made available to the 
public)

Structure of a database
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2. Trade marks

A. What are trade marks?

Trade marks protect an organisation’s brand. A 
trade mark is a sign used by a trader to distinguish 
its products or services from those of another. This 
can help to stop other people from using the brand 
in a similar business area.

The types of things that can be registered as trade 
marks include words, logos and the shape of goods 
and their packaging. It is also possible in theory to 
register colours, sounds and smells as trade marks 
in relation to particular goods, although this is 
more difficult in practice.

When a trade mark is registered, the registered 
owner will be able to take legal action against 
anyone who uses the brand without the owner’s 
permission, put the ® symbol next to the brand (to 
show that it is theirs and warn others against using 
it) and to sell and license the brand.

B. How are trade marks protected?

Trade marks can be registered or unregistered, 
but registration is advisable as in certain cases 
it makes it easier for the trade mark owner to 
prevent others from making confusing use of the 
same or a similar mark.

UK trade mark registrations protect brands within 
the UK. It is possible to register a European Union 
Trade Mark (‘EUTM’), which can be enforced 
throughout the EU. It is also possible to obtain 
trade mark protection internationally (i.e. outside 
the EU).

Before a trade mark is registered, it is advisable 
to keep it secret. This is to prevent competitors 
using the trade mark before it is protected by 
registration. If it is necessary to discuss with a 
potential competitor the use of a trade mark that 
has not yet been registered, it is advisable to 
put in place a non‑disclosure agreement (‘NDA’) 
so that the other party is bound not to use or 
disclose the existence of the trade mark. In such 
circumstances, it is advisable to seek appropriate 
advice to assist with the preparation of an NDA.

To be registered, a proposed trade mark must meet 
certain criteria:

• it must be unique. This means it must be 
capable of differentiating the goods or services 
of one trader from those of another. For 
example, a simple statement like ‘we lead the 
way’ is not distinctive enough;

• it must not merely describe the goods or 
services to which it relates, e.g. the word 
‘wool’ can not be a trade mark for a wool 
textile company;

• it must not cause offence, e.g. if a proposed 
trade mark contains swear words or 
pornographic images, it is unlikely to be 
registered; and

• it must not mislead the public as to the nature, 
quality or origin of the goods or services.

A proposed trade mark may not be registered 
if it has already been registered by someone 
else. It is advisable to search the trade marks 
database before applying for registration to check 
if anyone has already registered an identical 
or similar trade mark for the same or similar 
goods or services. If so, it may be possible for 
the trade mark applicant to ask the holder of an 
existing trade mark for permission to register the 
applicant’s proposed trade mark. The owner of the 
pre‑existing right may provide a ‘letter of consent’ 
permitting the applicant to use the trade mark 
(usually subject to certain conditions agreed with 
the owner of the pre‑existing right).

Once registered, a trade mark is not immune from 
attack. Anyone can apply for its registration to be 
revoked (for example, on the ground of non‑use) or 
declared invalid (if the mark should not have been 
registered in the first place).

C. What is the process for registration?

An application to register a UK trade mark must 
be made to the Registrar of Trade Marks at the UK 
Intellectual Property Office (‘IPO’). Applications 
can be made online or by post.
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The application must detail exactly what is 
intended to be registered, e.g. a word or image, 
and the trade mark classes for which it is desired 
to register. Examples include class 12 (vehicles), 
class 28 (games and playthings), class 35 
(advertising) and class 41 (education). Registering 
a trade mark provides an exclusive right to use 
that trade mark for the goods and/or services 
that it covers. This means that it will not count as 
trade mark infringement if someone wants to use 
the same mark in relation to a different business 
area ‑ registration only protects the trade mark in 
respect of the classes for which it is registered. 
It is possible to apply for registration in more than 
one class, but an additional fee is payable.

Once the IPO receives an application, a trade mark 
examiner will check that the application meets 
the criteria of being unique, non‑descriptive and 
neither offensive nor misleading. The examiner 
will search for similar trade marks within similar 
business areas and send a report to the applicant. 
The applicant then has two months to resolve 
any problems (for example, to obtain a letter of 
consent if someone else already holds the same or 
a similar mark). 

If the trade mark meets the criteria it will be 
published in an online journal (the Trade Marks 
Journal) for two to three months. This gives others 
the chance to oppose the trade mark and try to 
stop the application from being successful. The 
proposed trade mark will be registered once any 
objections are resolved.

UK trade mark protection can last indefinitely 
provided that trade marks are renewed by payment 
of the appropriate renewal fee every 10 years.

An application to register an EUTM must be made 
to the European Union Intellectual Property Office 
(‘EUIPO’). Costs are significantly higher than for 
UK registration. An EUTM registration must be 
renewed by payment of the appropriate renewal 
fee every 10 years.

For EUTM applications, the EUIPO cannot itself 
raise objections to registration based on the 
pre‑existence of similar marks. These must be 
raised by the owner of the pre‑existing right in 

opposition proceedings. The EUIPO can object if 
the basic registration requirements are not met 
and the applicant has the chance to respond. The 
application will be published in the European Union 
Trade Marks Bulletin and the owners of earlier 
rights would be informed. They have three months 
from the date of publication to give notice of 
opposition to the registration.

In the UK, it takes about nine months to register a 
trade mark in a simple case. In the EU, it can take 
longer. It is advisable to apply for registration well 
in advance of actual use if possible. It is possible to 
obtain the assistance of a trade mark agent, who 
can help with the preparation of an application for 
a trade mark and also with the application process.

Further information about the registration process 
for trade marks can be found in Appendix 2 to 
this chapter.

D. What are unregistered trade marks?

It may be possible to stop someone using a similar 
trade mark on their goods and services (known 
as ‘passing off’) even without having registered a 
trade mark. However, this is not recommended as 
it can be harder to prove passing off than it is to 
defend a registered trade mark. It is necessary for 
the trade mark owner to prove that the trade mark 
is theirs, that they have built up a reputation in 
the mark and that they have been harmed in some 
way by another person’s use of the mark.

It can be difficult and expensive to prove a 
passing off action. If such circumstances arise, it 
is sensible to seek appropriate advice. It is always 
advisable to register trade marks.

E. What other types of protection should 
be considered when thinking about 
trade marks?

It is useful, at the same time as registering a trade 
mark, to consider registering a website domain 
name and/or registering as a limited company at 
Companies House.

Domain names are addresses that can be used on 
the internet for both websites and emails. The 
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domain name of a website is the text that comes 
after ‘www.’ in the internet address bar. Email 
domain names come after the @ symbol. For 
example, the website domain name for Nominet 
is www.nominet.uk and the email domain name is 
nominet@nominet.org.uk.

Nominet provides a registry for ‘.uk’ domain 
names, the UK’s official country-code. Having 
a website and email address that is consistent 
with other IP can be a valuable means of building 
an organisation’s brand. It is possible to use the 
WHOIS search tool, available on the Nominet 
website, to check the availability of all ‘.uk’ 
domain names.

It is also worth considering registering at 
Companies House. This provides companies with 
a registered name that can further enhance their 
brand. The company names register is available 
via the Companies House website. It is possible to 
use the WebCheck service to search the Company 
Names and Address Index and check the availability 
of proposed names.

It may be sensible to seek advice on whether 
registering a domain name and/or registering as 
a limited company is appropriate for a particular 
business, as both require the payment of certain 
fees and impose additional obligations (such 
as the requirement to file documents with 
Companies House).

F. Is it possible to use the same or a 
similar trade mark to one already 
registered by someone else?

Using a trade mark already belonging to someone 
else (or a similar trade mark to one someone else 
owns) in relation to the same (or similar) goods 
or services in the course of business without 
the owner’s consent is known as trade mark 
infringement. The owner of a trade mark can bring 
legal proceedings against anyone who infringes 
their trade mark.

Civil remedies for trade mark infringement 
include orders (known as injunctions) to prevent 
the infringer from continuing to use of the mark, 
damages (i.e. compensation) or a payment of 

profits. There are also certain criminal offences 
for unauthorised use of trade marks that can 
result in prison sentences and/or fines. Infringing 
a third party’s trade mark also risks damaging 
the infringing company’s reputation, jeopardising 
investment in a new product or service and 
potential involvement in costly court proceedings.

Methods of avoiding trade mark infringement 
include:

• searching the trade mark database before 
adopting a new mark. It is sensible to take 
appropriate advice on conducting such a 
search, where necessary;

• getting a licence (i.e. permission) from a third 
party to use their mark. Note that third parties 
are likely to charge a fee, known as a ‘royalty’, 
for using their trade mark;

• taking an assignment of (i.e. buying the rights 
to) the trade mark; and/or

• signing a co‑existence agreement (if a third 
party agrees to let others use their mark under 
certain conditions).

3. Copyright

A. What is copyright?

Copyright helps to prevent people from using 
works without the copyright owner’s permission. 
Copyright protection arises on the creation of 
original literary, dramatic, musical and artistic 
works, software, web content and databases 
(and certain other works). ‘Literary works’ cover 
anything written, spoken or sung. Dramatic works 
include ballet and opera. Artistic works include 
drawings, diagrams and photographs. Copyright 
also protects films and other broadcasts.

It is sensible for copyright owners to mark their 
work with the copyright symbol ©, their name 
and the year of creation. This does not change 
the level of protection the work will receive but 
signifies to others that the work is owned under 
and protected by copyright.

http://www/
http://www/
http://www.nominet.uk/
mailto:nominet@nominet.org.uk


Legal Toolkit for Charities 117

B. How is copyright protected?

Copyright protection requires no registration so it 
is not necessary to complete any forms or pay any 
fees. Copyright protection automatically applies, 
provided the works in question meet certain 
requirements.

To benefit from copyright protection, work must be:

I. fixed, i.e. in a written or recorded form; and

II. original, which does not mean that the work 
must be particularly creative or innovative, 
only that the author has created the work 
through skill and effort.

Copyright prevents people from copying the work; 
distributing copies of it (for free or for sale); 
renting or lending copies; performing, showing or 
playing the work in public; making an adaptation 
of the work and putting the work on the internet. 
Creators of copyright work also have the right to 
be recognised as the author and to object if the 
work is treated in a derogatory way, which harms 
their reputation.

Generally, the first owner of copyright will be the 
author (i.e. the person who creates the work).

There are some exceptions. For example where 
work is made by an employee in the course of their 
employment, the employer will usually be the first 
owner of copyright in the work. It is advisable for 
employers to keep a record of who created the 
work and when, to avoid disputes in the future. 
It is also advisable to include a clause on copyright 
ownership in employee contracts. If someone 
commissions work to be done, the contractor 
(i.e. the person who does the work) will usually 
own the copyright, even though the commissioner 
is paying for the work, unless it is specified in 
a contract that the commissioner will own the 
copyright in the work.

Copyright protection runs from the date of creation 
or recording of the copyright work until the 
expiry of copyright, which is usually (with some 
exceptions) 70 years from the end of the calendar 
year in which the author dies.

C. How can someone else’s copyright 
work be used?

Copying a substantial part of someone else’s 
copyright work without their permission will infringe 
their copyright. It is not copyright infringement to 
use the same idea as another person. Copyright 
protects the owner against other people copying 
the form of expression of their ideas. To avoid 
infringing copyright, it is advisable to take a licence 
from the owner of the copyright material. A licence 
is a contractual agreement between the copyright 
owner and user that sets out what the user can do, 
usually in exchange for payment of a fee. The owner 
of the copyright could also assign (i.e. sell) the 
copyright material.

Methods of avoiding copyright infringement include:

• checking to see whether any work proposed 
to be used is owned by someone else and 
protected by copyright;

• taking a licence of copyright work (including 
by way of a co‑existence agreement if the 
copyright owner agrees to let others use the 
work under certain conditions); and

• taking an assignment (i.e. buying the rights to) 
copyright work.

Civil remedies for copyright infringement include 
orders (known as injunctions) to prevent the use 
of another’s copyright material and orders to 
disclose the identity of wrongdoers, seizure of 
infringing copies, damages (i.e. compensation) or 
payment of a proportion of profits. Compensation 
may not be recoverable from ‘innocent infringers’ 
of copyright, i.e. persons who did not, at the time 
of copyright infringement, know or believe that 
the work was protected by copyright. There are 
also certain criminal offences for unauthorised use 
of works protected by copyright that can result in 
prison sentences and/or fines.

If the copyright owner thinks that their work 
is being used without their permission in 
infringement of copyright, the copyright owner 
can ask the potential infringer to stop using the 
copyright work, try to negotiate a sale or licence 
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of the work, or use mediation (a type of dispute 
resolution) or take legal action against them if a 
dispute cannot be resolved by other means.

4. Other IP rights

A. Patents

Patents protect inventions and give their owner the 
exclusive right to use the invention. Patents can 
cover, for example, mechanical devices and certain 
methods or processes. A patent permits the owner 
of an invention to prevent third parties from using 
the invention.

Patent protection does not arise automatically and 
it is necessary to file an application for a patent. 
Before applying for a patent, inventions should 
be kept confidential. If it is necessary to speak to 
someone about the invention before it is patented, 
a non‑disclosure agreement (‘NDA’) should be put 
in place. In such circumstances, it is advisable 
to seek appropriate advice to assist with the 
preparation of a NDA. It is also possible to speak 
to a patent attorney (i.e. a lawyer who can assist 
with making patent applications) in confidence.

A patent will only be granted if an invention is: 

I. new (i.e. not previously available to the public);

II. not something that would be obvious to 
someone skilled in the same industry; 

III. capable of industrial application; and 

IV. not specifically excluded from protection as a 
patent (for example it is not possible to patent 
scientific theories or business schemes). 

Applications are filed with the appropriate fee at 
the relevant country’s Patent Office (in the UK, 
this is the IPO). An examiner will check that the 
application satisfies the relevant criteria.

A UK patent only provides protection in the 
UK. If protection in a number of countries is 
desired, the inventor can either make separate 

applications in each country or apply centrally 
for European or international patent protection 
through the European Patent Office (‘EPO’) or 
World Intellectual Property Office (‘WIPO’). (In 
European and international patent applications, 
although the applicant applies to one centralised 
organisation, they will not be granted a patent that 
applies universally in Europe or world‑wide; what 
they will receive in effect is a bundle of national 
patents.) When applying abroad, it is necessary to 
apply within 12 months from the first (local) patent 
application.

It can take several years to obtain a patent. The 
application process can be expensive. Patents in 
the UK and EU last for 20 years from their filing 
date, subject to the payment of renewal fees. It 
is sensible to seek appropriate advice in relation 
to applications to obtain a patent. It is possible to 
obtain the assistance of a patent attorney, who can 
help with the preparation of an application for a 
patent and also with the application process.

B. Designs

Designs protect the shapes, contours and colours of 
a product and its surface decoration. Examples of 
designs include product packaging, graphic symbols 
and typefaces.

Designs can be protected by registration or can be 
unregistered. However, it is advisable to protect 
designs by registration as this gives the owner 
the exclusive right to use the design and to make 
articles incorporating the design.

In the UK it is not necessary to keep a design secret 
before making an application for registration. If 
a product is made public it can still be filed as a 
registered design so long as that is done within 12 
months of the design being made public. Designs 
are also made public as part of the registration 
process so, if patent protection has also been 
applied for, it is advisable to request to delay 
publication or the patent may not be granted.

For a UK registration, applications are made 
by post with the applicable fee to the Designs 
Registry at the IPO. A design examiner will check 
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the application and send a report confirming that 
the design is registered. This can take about two 
months. It is possible to apply through the EUIPO 
to register a Community design. The registered 
right lasts for 25 years from the date of grant (UK) 
or filing (EU), subject to the payment of renewal 
fees every five years. Further information about 
the registration process for designs can be found in 
Appendix 2 this chapter.

As well as a registered design, there is also an 
unregistered design right. An unregistered design 
right is a free, automatic right and is available 
in both the UK and Europe. Unregistered design 
rights provide similar protection to a registered 
design, but there are limitations. The protection 
does not last as long (10‑15 years in the UK (and 
only three years in Europe) compared with 25 
years for a registered design). Proving ownership 
and remedying infringement can also be more 
difficult with unregistered designs. Anyone can 
license unregistered design rights in the last five 
years of protection. Two‑dimensional features of a 
design such as a surface pattern are not normally 
protected by an unregistered design right. It is 
advisable for designers to keep good records of 
what designs they have created and when.

C. Database rights

A database is a collection of information or other 
materials that is arranged in a systematic way. 
There is no requirement for a database to be 
electronic; a telephone directory, for example, 
could constitute a database. It is possible to 
have different types of IP rights in databases: 
i) copyright in a database, and ii) independent 
database right.

Copyright protects information in a database 
as a literary work. Copyright will only exist in a 
database if the database constitutes the author’s 
own intellectual creation. Copyright in a database 
lasts for 70 years from the end of the year in which 
the author of the database dies.

Independent database right will exist if there has 
been a substantial investment in obtaining, verifying 
or presenting the contents of the database. 
Database right lasts for 15 years from the end of the 
year in which the database was completed (or was 
first made available to the public).
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Appendix 1: managing your IP

Managing your IP

1. Identify what IP assets you own (trade marks, patents, copyright works, designs). Which IP assets are 
important to your business?

2. Assess whether you own the right IP. Do you own all the IP that you need or do you have to rely 
on IP owned by other people? Should you be protecting any IP assets that are unprotected by a 
process of registration?

3. Think about how you use your IP. Is there an option of commercialising it through licensing or 
selling the rights to it?
If you do business abroad, do you have the appropriate IP protection in the relevant countries?

4. Keep a record of the status of all of your IP. Are your IP assets registered? If they require renewing, 
when are they due for renewal?
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Appendix 2: registration application flow diagrams

Trade marks registration (UK)

Before applying

Check that the trade 
mark intended for 
use has not already 
been registered by 
searching the trade 

mark database.

Choose the class(es) of 
goods and/or services 
that it is intended to 

use the trade mark for. 
Think about what the 
business does now and 

plans for its future. It is 
not possible to add extra 
products or services to 
an existing application 

at a later date.

Choose a trade mark 
that is distinctive and 

does not simply describe 
the goods or services of 

the business.

Consider overseas 
protection by applying 
for registration directly 
in individual countries 
abroad, for an EUTM 
through EUIPO, or for 
an international trade 
mark through WIPO. 
Seek advice on which 

of these would best suit 
your business, where 

necessary.

Consider protecting 
a domain name and 

registering as a limited 
company at Companies 

House at the same 
time as considering the 

trade mark.

Applying to register  
a trade mark

After applying

Fill out the trade mark 
application form (online 
or by post) and send it 

with the relevant fee to 
the relevant IP office.

Show the trade mark as 
registered by using the 
® symbol next to the 

trade mark.

Be aware of the trade 
mark’s renewal date  

(10 years from 
registration or previous 

renewal date).

Use the trade mark or 
consider licensing or 

selling the trade mark.
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Patent application (UK)

Before applying Applying for a patent After applying

Prepare a specification. 
This provides the 
examiner with a 

description of the 
invention, what it 

does and how it does 
it. The specification 
also includes legal 

statements that set out 
the technical features of 
the invention that are to 
be protected (known as 

the ‘claims’).

File the patent 
application. A search 

will then be conducted 
and the application 

examined. The whole 
process can take five 

years.

Show that the 
invention is protected 
by displaying ‘Patent 

Protected’ on the 
invention.

Be aware of the patent’s 
renewal date.

Use the patent or 
consider licensing or 
selling the patent.

Decide if a patent is an 
appropriate form of IP 
protection. The patent 

application process 
is complicated and it 
can take five years. 

A registered design is 
quicker, cheaper and 

easier and this might be 
a better option.

Understand the cost in 
advance. There are a 
number of fees for a 
patent, including the 

cost of the application, 
the fees of patent 

attorneys and other 
advisers and the fees to 
renew a granted patent.

Get the professional help 
of a patent attorney 

to assist with the 
application. On average 
only 5% of individuals 

who apply without 
professional help are 

granted a patent.

Do some research about 
the industry. Check for 
similar inventions by 

searching the Espacenet 
database. There are 
patent libraries in 

different regions across 
the UK that do this free 

of charge. 

Keep the invention 
secret before applying 

for a patent. If the 
invention becomes 

available to the public, 
it will not count as 

‘new’ and may become 
ineligible for patent 

protection.
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Applying for a design

Design registration application (UK)

Before applying After applying

Fill in the design 
application form. Return 
the form by post to the 

relevant IP office.

Show the design is 
registered by marking 

the product with ‘Design 
Registration’ and the 

design number.

Be aware of the design’s 
renewal dates.

Use the design or 
consider licensing or 
selling the design.

Consider whether 
any overseas design 

registration applications 
will need to be made 

and obtain advice where 
necessary.

Search the designs 
register to check that 
similar designs have 

not already been 
registered. Even if the 

designer decides against 
registering a design, 
to avoid infringement 

they should still search 
to make sure that their 
design has not already 

been protected by 
registration.
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Appendix 3: useful websites

UK IPO

www.gov.uk/government/organisations/
intellectual-property-office

IP Equip free online courses: www.ipo.gov.uk/
blogs/equip 

EUIPO

euipo.europa.eu

EPO

www.epo.org

WIPO

www.wipo.int

Trade marks

Protect your brand: www.gov.uk/how‑to‑register‑a‑
trade‑mark

Search the UK trade mark database: www.gov.uk/
search‑for‑trademark

Nominet  
www.nominet.uk/domains

WHOIS search tool  
www.nominet.uk/whois

Companies House WebCheck: wck2. 
www.companieshouse.gov.uk

Copyright

How Copyright Protects Your Work: www.gov.uk/
copyright/overview

License, Sell or Market Your Copyright Material: 
www.gov.uk/guidance/license‑sell‑or‑market‑your‑
copyright‑material

Patents 

Information about patents: www.gov.uk/topic/
intellectual‑property/patents 

Patent searches (UK): www.gov.uk/
search‑for‑patent

Patent searches (EU Espacenet database): www.
epo.org/searching‑for‑patents/technical/
espacenet.html

Apply for a patent (UK): www.gov.uk/apply‑for‑a‑patent

Apply for a patent (EU): www.epo.org/applying.html

Designs 

Information about design right: www.gov.uk/
design‑right

Search registered designs (UK): www.gov.uk/
search‑registered‑design

Search registered designs (EU): euipo.europa.eu/
ohimportal/en/rcd‑search‑availability

Register a design (UK): www.gov.uk/apply‑register‑
design 

Register a design (EU): euipo.europa.eu/
ohimportal/en/rcd‑apply‑now 

This chapter contains public sector information 
licensed under the Open Government Licence 
v2.0 and v3.0. For further information, please see 
the following:

www.nationalarchives.gov.uk/doc/open‑
government‑licence/version/3/

www.nationalarchives.gov.uk/doc/open‑
government‑licence/version/2/

http://www.gov.uk/search
http://www.gov.uk/search
http://www.gov.uk/search
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/2/
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/2/
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Property law guidance for English and 
Welsh charities

1. Introduction

This chapter is a general practice guide with regard 
to renewing or taking new leases of charities’ 
premises in England and Wales and, in particular, 
the ‘Code for Leasing Business Premises’, which 
sets out some compromises available to tenants 
when negotiating leases with landlords. Charities 
might also rely on their solicitor and/or agent to 
provide further information.

There is an explanation of some terminology 
in Appendix 1 to this chapter, which may and 
Appendix 2 contains a list of useful websites.

Charities based in Northern Ireland will need 
to seek local legal advice for property matters. 
Although the basic principles are similar to the 
property law in England and Wales, a separate 
system applies in Northern Ireland.

2. Agreeing terms with the 
landlord

In addition to the main terms of the lease 
discussed in section 4 of this chapter, the following 
are matters that should be considered when 
negotiating initial terms with the landlord.

A. Lease or a licence to occupy?

The landlord may propose entering into a licence 
to occupy the premises instead of a lease. There 
are advantages and disadvantages to both and 
whether a lease or a licence to occupy is suitable 
will depend on each individual case. Leases are 
generally used for long‑term occupation and 
licences to occupy are generally used where 
premises are only required for a short period, 
i.e. up to six months, and on a less formal basis.

B. Who is the tenant?

Charities should ask for the tenant to be the 
relevant limited company of the charity, which 
will avoid the trustees assuming personal liability. 
Failing this, there should be a statement in the 
lease that the trustees’ liability is limited to 
the assets of the charity from time to time and 
trustees should obtain an indemnity from the 
charity for any amounts that trustees may have 
to pay. Otherwise, trustees will remain personally 
responsible for meeting any liability of the charity 
under the lease. Note that this liability may 
continue even after the charity has disposed of 
the lease.

C. Rent deposit or guarantee?

The landlord may have concerns about the financial 
status of the charity and seek comfort in the form 
of a guarantee from the trustees or a rent deposit 
deed. Trustees should try to resist a guarantee, 
as they will be personally liable if the charity 
cannot pay the rent. If a trustee has provided a 
guarantee and then ceases to be a trustee, they 
will continue to be personally liable under the 
guarantee unless they are formally released. Again, 
liability under a guarantee may continue after the 
charity has disposed of the lease.

A rent deposit is an alternative means of offering 
protection to the landlord, but will require the 
payment of a lump sum at the beginning of the 
lease. The rent deposit is used as security for the 
payment of the rent and the performance of the 
tenant’s obligations under the lease. The rent 
deposit deed will govern when the balance of the 
rent deposit will be paid back to the tenant.
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3. Instructing solicitors

When initial terms have been agreed with the 
landlord and the trustees have authorised the chief 
executive to proceed, the chief executive would 
normally instruct a solicitor. Trustees may feel it 
would be beneficial to instruct a solicitor at an earlier 
stage, but this may incur additional legal fees.

A. How much does it cost?

The charities should try to agree a fixed fee with 
the solicitor (as opposed to an hourly rate) before 
instructing them to ensure that legal fees do not 
spiral out of control. It may be helpful to call a 
number of solicitors and obtain quotes to ensure 
that the charity is paying a competitive rate. 
The earlier chapter ‘A short guide to instructing 
solicitors’ provides further guidance on this issue.

In addition to the fee for legal advice, the charity 
will also pay for any searches that the solicitor 
carries out on its behalf, any stamp duty land tax 
that is payable and Land Registry fees.

It would be very unusual for the charity to pay the 
landlord’s fees.

B. What will the solicitor do?

On the charity’s behalf, the solicitor will:

• carry out searches, raise enquiries and report 
on them to the charity to ensure that there are 
no underlying problems with the premises;

• negotiate the terms of the lease in the 
interests of the charity;

• review the legal title to the premises, assess 
whether any third party consents are required 
and ensure these are obtained; and

• where appropriate, complete and submit the 
stamp duty land tax return and register leases 
of more than seven years at the Land Registry.

C. What will the solicitor not do?

Solicitors will not carry out a physical inspection 
of the premises nor will they instruct surveyors 
to carry out a survey of the premises. The charity 
should carefully inspect the premises and instruct 
surveyors to carry out a survey before entering into 
the relevant lease to:

• ensure that the premises are suitable for use;

• advise on the state of repair and condition of 
the premises and any liabilities in respect of 
repair and service charge; and

• ensure that the charity is not paying more rent 
than is reasonable for the premises.

4. Important terms of the lease

A. Term

The term will determine how long the charity 
will be able to occupy the premises. The charity 
should ensure that the term is long enough for the 
charity’s purposes and consider what funding may 
be required to pay the rent for the relevant period.

One option, which will afford flexibility to the 
charity, is to include a break clause, which gives 
the charity the right to end the lease early (see 
section 4C belowof this chapter).

Sections 24 to 28 of the Landlord and Tenant 
Act 1954 may give the charity a statutory right 
to renew the lease on substantially the same 
terms when the lease comes to an end. However, 
the Landlord may seek to exclude this right by 
requiring the lease to be ‘contracted out’.

B. Rent and rent review

The rent is payable for the term of the lease and 
usually paid by the tenant on a quarterly basis in 
advance. The charity could consider asking to pay 
the rent monthly if this is beneficial in terms of 
cash flow.
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The charity may be able to negotiate a rent‑free 
period with a landlord as an incentive to take 
the premises and for periods where the premises 
are being fitted out to make them ready for use 
and occupation by the charity. Alternatively, the 
landlord may agree to pay a lump sum to the 
tenant as an inducement to take the lease.

The rent is generally reviewed on each fifth 
anniversary of the term. There are a number of 
different methods of reviewing rent, the most 
common being:

• open market value ‑ the rent is adjusted 
every five years to the market rent, which is 
determined by an independent valuer in the 
absence of agreement between the parties;

• stepped increases ‑ the increase in rent is 
predetermined from the beginning of the lease 
on specified dates. This gives the charity financial 
certainty over the term of the lease; and

• indexation ‑ the rent is reviewed by reference 
to an index such as the Retail Price Index or the 
Consumer Price Index.

The charity might wish to negotiate the following 
in relation to rent review:

• a rent review mechanism that allows the rent 
to decrease as well as to increase;

• a cap to ensure that the reviewed rent does 
not increase above a specified amount; and/or

• a break clause to allow the charity to end the 
lease on the rent review date (see section 
4C below).

Rent review is an area where the input of a surveyor 
is important in relation to valuation issues.

C. Break clauses

A break clause in the lease will allow the tenant 
to end the lease early, which will give the charity 
flexibility in terms of its requirements for the 
premises, its liabilities under the lease for the 
payment of rent and other obligations and funding. 

Landlords may try to make the tenant’s right to 
bring the lease to an end subject to conditions. 
For example the charity may not be able to 
terminate the lease if there are any outstanding 
breaches of its obligations under the lease or if 
vacant possession has not been given. The charity 
should try to resist any such conditions (other than 
an obligation that the rent is paid up to date) as 
these can lead to disputes as to whether the lease 
has come to an end.

Landlords may also want the right to bring the 
lease to an end early, but the charity should resist 
this as it provides a lack of certainty and may be 
unacceptable to funders.

D. Service charge

A service charge is a charge payable by the tenant 
to the landlord in respect of the costs of providing 
services and the repair and maintenance of the 
common parts and structure of the building. This 
can be a considerable sum and will vary from 
year to year. The charity can ask the landlord for 
information on the previous three years’ service 
charge and details of anticipated expenditure to 
give the charity an idea of the amount for which it 
may be responsible. The surveyor may also give an 
indication of the state of repair and condition of 
the building and the likely service charge liability.

The charity should consider the following in 
relation to the service charge:

• whether the services provided by the landlord 
are sufficient for the charity’s purposes;

• whether the proportion of the service charge 
payable by the charity is a reasonable reflection 
of the size and nature of the premises compared 
with the building as a whole;

• whether a capped service charge or an inclusive 
rent is available to give the charity certainty as 
to the extent of its liability; and/or

• the exclusion of certain items of expenditure 
from the service charge, such as substantial 
repairs, improvements or services that do not 
benefit the charity.
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E. Tenant’s covenants

The lease will set out all the obligations of the 
tenant (called ‘tenant covenants’) during the lease. 
Failure to comply with these obligations may result 
in a claim by the landlord and allow the landlord to 
terminate the lease (normally called ‘forfeiture’). 
The most important tenant covenants are:

I. Outgoings

The charity will be expected to pay the costs 
and expenses incurred by it in connection with 
its ownership, occupation, use, management and 
maintenance of the premises. This can cover a 
wide range of areas, but is generally aimed at 
utilities and business rates. The charity should 
ensure that the relevant utility companies and local 
authorities are notified of the charity’s occupation 
on completion and when they have vacated the 
premises at the end of the lease. A charity will be 
entitled to a discount on business rates.

II. Repair, decoration and yielding up

Another significant liability is the tenant’s 
repairing and decorating obligations in the 
lease. The surveyor should advise on the extent 
of any disrepair so that this can be reflected in 
the negotiations.

At the end of the lease, the charity will be 
required tovacate and hand over or ‘yield up’ the 
premises to the landlord in a condition consistent 
with the repair and decoration obligations. The 
tenant’s liability for wants of repair can be 
substantial and is normally evidenced in a schedule 
of dilapidations prepared by the landlord at the 
end of the lease. The charity should take into 
account its potential dilapidations liability when 
considering its funding requirements for the 
premises. Dilapidations liability can be limited by 
the following:

• if the premises are not in perfect condition 
at the beginning of the lease, asking for a 
schedule of condition to be prepared that will 
detail any items of disrepair already existing at 
the start of the lease and for which the charity 
will not be liable; and/or

• watering down the extent of the repairing 
and decorating obligations, for example by 
excluding liability for defects in the design of 
the building or requiring the landlord to carry 
out certain repairs at its own expense.

In any event, the charity should take a 
photographic record of the premises at the start 
of the lease and keep the photographs with the 
original lease.

III. Use

The lease will state for what purposes the tenant 
may and may not use the premises. The charity 
should ensure that there is nothing in the lease 
that will prevent its use as intended by the charity. 
The hours of access to the premises should also be 
checked. Some flexibility is advisable, particularly 
if the charity may wish to assign or underlet the 
premises or share occupation with a third party. 
The use should also be a permitted use for planning 
purposes.

IV. Alterations

Leases usually contain provisions that prevent 
tenants from carrying out certain alterations to 
the premises (usually alterations of a structural 
nature). The provisions will also require tenants 
to obtain the landlord’s prior consent to any 
alterations, which is usually evidenced by a 
‘licence to alter’. Minor non‑structural alterations 
may be permitted without the need for consent.

The charity should ensure that all signage and 
initial alterations required for the use of the 
premises have been approved before signing 
the lease and a licence to alter will often be 
entered into at the same time as the lease. 
If the charity waits until after the lease has 
been completed, there is no guarantee that the 
landlord will agree to the alterations. The charity 
may be required to pay the landlord’s legal and 
surveyor’s fees in granting any such consents and 
should check whether any alterations require 
planning permission.

Any alterations made to the premises during the 
lease will have to be put back (usually called 
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‘reinstatement’) when the lease ends. Liability for 
reinstatement is often dealt with at the same time 
as dilapidations liability (see section 4E.II above of 
this chapter).

V. Alienation

The alienation provisions of a lease will determine 
whether the charity can dispose of its interest in 
the premises during the term of the lease. The 
principal ways in which a tenant may dispose of 
the lease are by an assignment or an underletting 
of either part or the whole of the premises. 
The landlord’s consent will need to be obtained 
beforehand.

The landlord may require the charity to enter into 
an ‘authorised guarantee agreement’ or ‘AGA’ as 
a condition for consenting to an assignment. This 
means that when a lease has been assigned, the 
landlord may still require the charity to perform 
the tenant’s obligations in the lease and pay 
the rents if the person to whom the lease has 
been assigned does not do so. Liability under 
any guarantee provided by the trustees may also 
extend to the charity’s liability under an AGA.

The lease will also state that the charity may not 
share occupation of the premises with a third 
party without the landlord’s consent. The charity 
should assess whether the premises are intended 
to be shared with a third party (such as another 
charitable partner organisation) at the beginning of 
the lease and ensure that this is permitted in the 
lease if so required.

VI. Insurance

The landlord will usually insure the building 
in respect of damage caused by certain risks 
specified in the lease (called the ‘insured risks’). 
The landlord will, using the monies received 
under the insurance policy, repair the damage to 
the premises. The tenant will usually be required 
to pay to the landlord a proportion of the costs 
incurred by the landlord in maintaining this 
insurance. The charity may ask for such insurance 
costs to be included in the rent.

If the premises are damaged by an insured risk, 
the tenant should not be required to pay any rents 
to the landlord until the premises are restored to 
normal and the landlord should have insurance in 
place for loss of rent for a period of at least three 
years. Either party may be able to terminate the 
lease if the premises are damaged by an insured 
risk. The charity might try to negotiate flexible 
termination provisions to enable it to relocate and 
continue to provide its services.

The charity should also have similar rights if the 
premises are damaged by an uninsured risk.

VII. VAT

Generally, the tenant will be required to pay VAT 
on any rent payable under the lease if the landlord 
has exercised its ‘option to tax’ the building. 
At the outset, the charity should always ask the 
landlord to confirm the position in relation to VAT.

VIII. Terms for charities

Under the Charities Act 2011 and the Land 
Registration Rules 2003, specific statements must 
be contained within leases granted to a charity.

5. Completion

A. Practical matters

The parties will need to agree practicalities before 
the keys to the premises are handed over and the 
lease is completed. This may require an up‑front 
payment by the charity in respect of any initial 
rents and other sums payable under the lease.

B. Stamp duty land tax (‘SDLT’)

Charities are usually able to benefit from charities 
relief if certain conditions are satisfied, but a tax 
return may still have to be submitted. If charities 
relief is being claimed, SDLT may still become 
payable if, within three years, the premises are no 
longer used for charitable purposes or the tenant 
ceases to be a charity.
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If charities relief does not apply, SDLT is payable 
to HM Revenue and Customs within 30 days of the 
lease being completed. SDLT on leases is calculated 
by reference to the rent payable over the term 
of the lease. For short‑term leases at a low rent, 
SDLT is unlikely to be applicable.

C. Land Registry

Once the lease has been completed, the solicitor 
will arrange for the new lease to be registered 
at the Land Registry if the term is for more than 
seven years. The solicitor may wish to protect any 
rights granted by the lease, such as rights of way 
and options to renew, even if the lease itself does 
not need to be registered. A registration fee will 
be payable.
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Appendix 1: terminology

Term Description

Alienation The disposal of an interest in leasehold property (sometimes called 
‘parting with possession’). It includes assignment, underletting, 
charging and sharing occupation.

Assignment The transfer of the lease from one party to another.

Authorised guarantee 
agreement

A form of guarantee that may be given (as a condition of the landlord’s 
consent) by an outgoing tenant of its assignee’s obligations under 
the lease.

Break clause A clause enabling either the landlord or the tenant to terminate a lease 
before its contractual expiry date.

Common parts The areas of the building used by all occupiers (for example, lifts, 
stairwells, passageways, reception areas, communal toilets and parking 
areas) excluding the premises.

Demised premises The premises the subject of the lease.

Dilapidations The state of disrepair of the premises at the end of the lease.

Fitting‑out Alterations made to the premises in readiness for the tenant’s occupation 
at the start of a lease.

Forfeiture Where a landlord seeks to end a lease by re‑entering the property 
following non‑payment of rent, a breach of covenant by the tenant or the 
tenant’s insolvency.

Heads of terms A document, which is not legally binding, that sets out the terms of a 
commercial transaction agreed in principle between parties during negotiations.

Licence to occupy A grant of permission to occupy the premises.

Mortgagee/chargee A person or company in favour of which a charge or mortgage has been 
granted over the premises.

Mortgagor/chargor A person or company who grants a charge or mortgage over the premises.

Quarter day The four days marking the beginning of each quarter of the year, 
traditionally regarded as the days for paying rent, and which fall on 
25 March, 24 June, 29 September and 25 December.

Quiet enjoyment Protection for a tenant from disturbance by the exercise of adverse rights 
over the premises or over other neighbouring land occupied by the landlord 
or some person for whom the landlord is responsible.

Reinstatement The obligation of the tenant to return the premises to their original 
condition if the tenant has carried out any alterations to the premises.

Rent The consideration paid by the tenant for the exclusive occupation of 
the premises.



Legal Toolkit for Charities 133

Term Description

Rent deposit An amount of money paid by the tenant to the landlord as security 
in respect of the performance of the tenant obligations contained in 
the lease.

Rent review The mechanism to revise the rent at specified intervals during the term of 
the lease (usually every five years).

Schedule of condition An evidential record of the state of the premises at the beginning of 
the lease.

Schedule of dilapidations A list of outstanding repair and maintenance items that have accrued 
under the tenant’s covenants and that is usually served by the landlord at 
the end of the term of the lease.

Security of tenure A statutory right for the tenant to renew the lease on substantially the 
same terms when the lease ends.

Service charge An amount payable by the tenant in respect of the costs incurred by the 
landlord in repairing and maintaining the building and the common parts 
and providing services for the benefit of the tenant and other occupiers of 
the building. This usually arises when the premises form part of a building.

Sharing occupation Sharing occupation of the premises with a third party.

Surety/guarantor A person who offers security for the performance by the tenant of the 
obligations in the lease.

Surrender An agreement between the landlord and the tenant for the lease to end 
and the premises to be handed back to the landlord before the end of the 
term.

Term The length of time for which the lease runs.

Underletting/sub‑letting The means by which the tenant grants a further lease of the premises 
or part of the premises to a third party (usually called a ‘sub‑tenant’ or 
‘undertenant’) for a period of less than the remaining term of the lease.

Upwards only A type of rent review that only allows the rent to increase (and not to 
decrease below the level of rent paid before the rent review date).

Yielding up The tenant handing back the property to the landlord at the end of 
the lease.
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Appendix 2: useful websites

British Property Federation 

www.bpf.org.uk

British Property Federation Service Charge Code

www.servicechargecode.co.uk

Charity Commission 

www.gov.uk/government/organisations/charity‑commission

Code for Leasing Business Premises

www.leasingbusinesspremises.co.uk

Land Registry 

www.gov.uk/government/organisations/land‑registry

Stamp duty land tax guidance

www.gov.uk/stamp‑duty‑land‑tax/overview

http://www.bpf.org.uk/
http://www.servicechargecode.co.uk/
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Property law guidance for Scottish charities

1. Introduction

This chapter is a general practice guide for 
charities taking new leases of charities’ premises 
in Scotland. Charities should also visit the online 
version of the Toolkit and, in particular, the ‘Code 
for Leasing Business Premises’, which sets out some 
compromises available to tenants when negotiating 
leases with landlords. While this Code is designed 
for English property, many of the issues are 
relevant for Scottish property as well. The charity 
might also rely on their solicitor and/or agent to 
provide further information.

There is an explanation of some terminology in 
Appendix 1 to this chapter and Appendix 2 contains 
a list of useful websites.

2. Agreeing terms with the 
landlord

In addition to the main terms of the lease 
discussed in section 4 of this chapter, the following 
are matters that should be considered when 
negotiating initial terms with the landlord.

A. Lease or a licence to occupy?

The landlord may propose entering into a licence 
to occupy the premises instead of a lease. There 
are advantages and disadvantages to both and 
whether a lease or a licence to occupy is suitable 
will depend on each individual case. Leases are 
generally used for long‑term occupation and 
licences to occupy are generally used where 
premises are only required for a short period, i.e. 
up to six months, and on a less formal basis.

B. Who is the tenant?

If the charity is an incorporated charitable entity, 
the main types being a charitable company or 
a Scottish Charitable Incorporated Organisation 
(“SCIO”), the charitable company or SCIO will 
be the tenant, and that will avoid the trustees 
assuming personal liability.

If the charity is an unincorporated association, the 
lease will need to be entered into in the name of 
the main office-bearers and the lease will state 
that the tenant will be those individuals and their 
successors as trustees for the unincorporated 
association. It is important that the lease should 
include a statement to the effect that the liability 
of the tenant is limited to the assets of the 
unincorporated association from time to time and a 
provision stating that the landlord waives any right 
to pursue the office-bearers or other members of 
the management committee (or any members of 
the association) in the event of the assets of the 
association being insufficient to meet the liabilities 
of the tenant under the lease. Otherwise, the 
office-bearers (and potentially the other members 
of the management committee, and possibly 
even the members of the association) could be 
personally responsible for meeting any liability of 
the trust under the lease.

Where the charity is a trust, the lease should 
make it clear that the individuals who are named 
as parties in the lease are entering into the lease 
solely in their capacity as trustees and protect 
against any residual risk of personal liability for the 
trustees. Ideally the lease should include similar 
wording to that suggested above in relation to 
unincorporated associations in order to similarly 
limit liability to the assets of the trust and waive 
the landlord’s right to pursue the trustees.
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Under the Scottish charity names regulations, it 
is a legal requirement for a lease (or other formal 
document) to contain a clear statement to the 
effect that the organisation is a Scottish charity 
and a note of the Scottish charity number.

C. Rent deposit or guarantee?

The landlord may have concerns about the financial 
status of the charity and seek comfort in the form 
of a guarantee from the trustees or a rent deposit 
deed. Trustees should try to resist a guarantee, as 
they will be personally liable if the charity cannot 
pay the rent. If a trustee has provided a guarantee 
and then ceases to be a trustee, they will continue 
to be personally liable under the guarantee unless 
they are formally released.

A rent deposit is an alternative means of offering 
protection to the landlord, but will require the 
payment of a lump sum at the beginning of the 
lease. The rent deposit is used as security for the 
payment of the rent and the performance of the 
tenant’s obligations under the lease. The rent 
deposit deed will govern when the balance of the 
rent deposit will be paid back to the tenant.

3. Instructing solicitors

When initial terms have been agreed with the 
landlord and the trustees have authorised the 
charity to proceed, the charity would normally 
instruct a solicitor. Trustees may feel it would be 
beneficial to instruct a solicitor at an earlier stage, 
but this may incur additional legal fees.

A. How much does it cost?

The charity should try to agree a fixed fee with 
the solicitor (as opposed to an hourly rate) before 
instructing them, to ensure that legal fees do not 
spiral out of control. It may be helpful to call a 
number of solicitors and obtain quotes to ensure 
that the charity is paying a competitive rate. 
The chapter ‘A short guide to instructing solicitors’ 
provides further guidance on this issue.

In addition to the fee for legal advice, the charity 
will also pay for any searches that the solicitor 
carries out on its behalf (although normally such 
searches would be obtained by the landlord’s 
solicitor at the landlord’s cost), any land and 
buildings transaction tax (see section 5B) that is 
payable and Registers of Scotland fees.

It would be very unusual for the charity to pay the 
landlord’s fees.

B. What will the solicitor do?

On the charity’s behalf, the solicitor will:

• raise enquiries (including requesting searches 
from the landlord’s solicitor) and report on 
them to the charity to ensure that there are no 
underlying problems with the premises;

• negotiate the terms of the lease in the interests 
of the charity;

• review the legal title to the premises, assess 
whether any third party consents are required 
and ensure these are obtained; and

• where appropriate, complete and submit the 
land and buildings transaction tax return and 
register leases (i) of more than 20 years at the 
Land Register of Scotland; and (ii) of 20 years 
or less in the Books of Council and Session.

C. What will the solicitor not do?

Solicitors will not carry out a physical inspection 
of the premises nor will they instruct surveyors 
to carry out a survey of the premises. The charity 
should carefully inspect the premises and instruct 
surveyors to carry out a survey before entering into 
the relevant lease to:

• ensure that the premises are suitable for use;

• advise on the state of repair and condition of 
the premises and any liabilities in respect of 
repair and service charge; and

• ensure that the charity is not paying more rent 
than is reasonable for the premises.
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4. Important terms of 
the lease

A. Term

The term will determine how long the charity 
will be able to occupy the premises. The charity 
should ensure that the term is long enough for the 
charity’s purposes and consider what funding may 
be required to pay the rent for the relevant period.

One option, which will afford flexibility to the 
charity, is to include a break clause, which gives the 
charity the right to end the lease early (see section 
4C below). The Landlord and Tenant Act 1954 does 
not apply in Scotland and a tenant of commercial 
premises has no right to renew the lease at the end 
of the term (subject to very limited exceptions). 
In Scotland, a lease will only terminate at the 
end of the term if one party serves on the other a 
written notice to terminate (known as a ‘notice 
to quit’). The period of the notice is usually at 
least 40 days before the end of the term (although 
there are certain exceptions to this). If no notice is 
served, the lease will automatically continue for a 
further period, which is usually a year, on the same 
terms and conditions (and on a year‑to‑year basis 
thereafter) until at least 40 days’ (or the requisite 
period of) written notice is served to terminate 
with effect from any anniversary of the lease 
expiry date.

B. Rent and rent review

The rent is payable for the term of the lease and 
is usually paid by the tenant on a quarterly basis in 
advance. The charity could consider asking to pay 
the rent monthly if this is beneficial in terms of 
cash flow.

The charity may be able to negotiate a rent‑free 
period with the landlord as an incentive to take 
the premises or for periods where the premises 
are being fitted out to make them ready for use 
and occupation by the charity. Alternatively, the 
landlord may agree to pay a lump sum to the 
tenant as an inducement to take the lease.

The rent is generally reviewed on each fifth 
anniversary of the term. There are a number of 
different methods of reviewing rent, the most 
common being:

• open market value ‑ the rent is adjusted 
every five years to the market rent, which is 
determined by an independent valuer in the 
absence of agreement between the parties.

• stepped increases ‑ the increase in rent is 
predetermined from the beginning of the lease 
on specified dates. This gives the charity financial 
certainty over the term of the lease; and

• indexation ‑ the rent is reviewed by reference 
to an index such as the Retail Price Index or 
Consumer Price Index.

The charity might wish to negotiate the following 
in relation to rent review:

• a rent review mechanism that allows the rent 
to decrease as well as to increase;

• a cap to ensure that the reviewed rent does 
not increase above a specified amount; and/or

• a break clause to allow the charity to end the 
lease on the rent review date (see section 
4C below).

Rent review is an area where the input of a 
surveyor is important in relation to valuation issues.

C. Break clauses

A break clause in the lease will allow the tenant 
to end the lease early, which will give the charity 
flexibility in terms of its requirements for the 
premises and its liabilities under the lease for the 
payment of rent and other obligations.

Landlords may try to make the tenant’s right to 
bring the lease to an end subject to conditions. For 
example, the charity may not be able to end the 
lease if there are any outstanding breaches of its 
obligations under the lease or if vacant possession 
has not been given. The charity should try to resist 
any such conditions (other than an obligation that 
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the rent is paid up to date, which, in practical 
terms, means that the rent is paid up to the 
next payment date in the lease, even if the next 
payment date falls after the break date) as these 
can lead to disputes as to whether the lease has 
come to an end.

Landlords may also want the right to bring the 
lease to an end early, but the charity should resist 
this as it provides a lack of certainty and may be 
unacceptable to funders.

D. Service charge

A service charge is a charge payable by the tenant 
to the landlord in respect of the costs of providing 
services and the repair and maintenance of the 
common parts and structure of the building. This 
can be a considerable sum and will vary from 
year to year. The charity can ask the landlord for 
information on the previous three years’ service 
charge and details of anticipated expenditure to 
give the charity an idea of the amount for which it 
may be responsible. The surveyor may also give an 
indication of the state of repair and condition of 
the building and the likely service charge liability.

The charity should consider the following in 
relation to the service charge:

• whether the services provided by the 
landlord in relation to the common parts and 
structure of the building are sufficient for the 
charity’s purposes;

• whether the proportion of the service charge 
payable by the charity is a reasonable reflection 
of the size and nature of the premises compared 
with the building as a whole;

• whether a capped service charge or an inclusive 
rent is available to give the charity certainty as 
to the extent of its liability; and/or

• the exclusion of certain items of expenditure 
from the service charge, such as substantial 
repairs, improvements or services that do 
not benefit the charity and may attract 
significant cost.

E. Tenant’s obligations

The lease will set out all the obligations of the 
tenant during the lease. Failure to comply with 
these obligations may result in a claim by the 
landlord and allow the landlord to terminate 
the lease (normally called ‘irritancy’), subject 
to various statutory protections in favour of the 
tenant. The most important tenant obligations are:

I. Outgoings

The charity will be expected to pay the costs and 
expenses incurred by it in connection with its 
occupation, use, management and maintenance 
of the premises. This can cover a wide range 
of areas, but is generally aimed at utilities and 
business rates. The charity should ensure that the 
relevant utility companies and local authorities 
are notified at the beginning of the lease when the 
charity takes occupation of the premises and also 
when they have vacated the premises at the end of 
the lease.

II. Repair, decoration and yielding up

Another significant liability is the tenant’s repairing 
and decorating obligations in the lease. The surveyor 
should advise on the extent of any existing disrepair 
so this can be reflected in the negotiations.

At the end of the lease, the charity will be required 
to vacate and to hand over or ‘yield up’ the 
premises to the landlord in a condition consistent 
with the repair and decoration obligations set out in 
the lease. The tenant’s liability for items of repair 
necessary to bring the property to the repairing 
standard set out in the lease can be substantial 
and is normally evidenced in a schedule (known 
as a schedule of dilapidations) prepared by the 
landlord at the end of the lease. The schedule of 
dilapidations itemises the repairs that the landlord 
considers necessary to bring the property to the 
required standard. The charity should take into 
account its potential liability for such dilapidations, 
which can include items already existing when 
the charity takes entry to the property, when 
considering its funding requirements for the 
premises. Dilapidations liability can be limited by 
the following:
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• if the premises are not in perfect condition 
at the beginning of the lease, asking for a 
schedule of condition to be prepared that will 
detail any items of disrepair already existing at 
the start of the lease and for which the charity 
will not be liable; and/or

• watering down the extent of the repairing 
and decorating obligations, for example by 
excluding liability for defects in the design of 
the building or requiring the landlord to carry 
out certain repairs at its own expense.

III. Use

The lease will state for what purposes the tenant 
may and may not use the premises. The charity 
should ensure that there is nothing in the lease 
that will prevent its use as intended by the charity. 
The hours of access to the premises should also be 
checked. Some flexibility is advisable, particularly 
if the charity may wish to assign or underlet 
the premises or share occupation with a third 
party. The use should also be a permitted use for 
planning purposes.

IV. Alterations

Leases usually contain provisions that prevent 
tenants from carrying out certain alterations to 
the premises (usually alterations of a structural 
nature). The provisions will also require tenants 
to obtain the landlord’s prior consent to any 
alterations, which is usually documented in 
a ‘licence for works’. Minor non‑structural 
alterations may be permitted without the need 
for consent.

The charity should ensure that all signage and 
initial alterations required for the use of the 
premises have been approved before signing the 
lease. A licence for works will often be entered 
into at the same time as the lease. If the charity 
waits until after the lease has been completed, 
there is no guarantee that the landlord will agree 
to the alterations. The charity may be required 
to pay the landlord’s legal and surveyor’s fees in 
granting any such consents. The charity should also 
check whether any alterations require planning 
permission.

Any alterations made to the premises during the 
lease will normally have to be put back (usually 
called ‘reinstatement’) when the lease ends. 
Liability for reinstatement is often dealt with at 
the same time as dilapidations liability (see section 
4E.II above).

V. Alienation

The alienation provisions of a lease will determine 
whether the charity can dispose of its interest in the 
premises during the term of the lease. The principal 
ways in which a tenant may dispose of the lease 
are by an assignation or a sub‑letting (sometimes 
referred to as an ‘underletting’) of either part or 
the whole of the premises. The landlord’s consent 
will need to be obtained beforehand.

The lease will also state that the charity may not 
share occupation of the premises with a third 
party without the landlord’s consent. The charity 
should assess whether the premises are intended 
to be shared with a third party (such as another 
charitable partner organisation) at the beginning of 
the lease and ensure that this is permitted in the 
lease if required.

VI. Insurance

The landlord will usually insure the building in 
respect of damage caused by certain risks specified 
in the lease (called the ‘insured risks’). The 
landlord will, using the monies received under 
the insurance policy, repair the damage to the 
premises. The tenant will usually be required 
to pay to the landlord a proportion of the costs 
incurred by the landlord in maintaining this 
insurance. The charity may ask for such insurance 
costs to be included in the rent.

If the premises are damaged by an insured risk, 
the tenant should not usually be required to pay 
any rents to the landlord until the premises are 
restored to normal and the landlord should have 
insurance in place for loss of rent for a period of at 
least three years.

Either party may be able to terminate the lease if 
the premises are damaged by an insured risk. The 
charity might try to negotiate flexible termination 
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provisions to enable it to relocate and continue to 
provide its services.

The charity should also seek to have similar rights 
if the premises are damaged by an uninsured risk.

VII. VAT

Generally, the tenant will be required to pay VAT 
on any rent payable under the lease if the landlord 
has exercised an ‘option to tax’ the building. 
At the outset, the charity should always ask the 
landlord to confirm the position in relation to VAT 
and to provide a copy of the relevant VAT option, 
if applicable.

5. Completion

A. Practical matters

The parties will need to agree practicalities before 
the keys to the premises are handed over and the 
lease is completed. This may require an up‑front 
payment by the charity in respect of any initial 
rents and other sums payable under the lease.

B. Land and buildings transaction tax 
(‘LBTT’)

Charities are usually able to benefit from charities 
relief if certain conditions are satisfied, but a 
tax return may still have to be submitted to 
Revenue Scotland within 30 days of the lease 
being completed or, if earlier, the charity taking 
occupation of the premises and becoming 
responsible for payment of rent and other 
outgoings (the ‘effective date’). If charities relief 
is being claimed, LBTT may still become payable if, 
within three years, the premises are no longer used 
for charitable purposes or the tenant ceases to be 
a charity.

If charities relief does not apply, LBTT is payable 
to Revenue Scotland within 30 days of the lease 
being completed. LBTT on leases is calculated by 
reference to the rent payable over the term of the 
lease. For short‑term leases at a low rent, LBTT is 
unlikely to be payable. One of the other key LBTT 
requirements in relation to leases is the obligation 
to submit further LBTT returns to Revenue Scotland 
at three yearly intervals throughout the period of 
the lease and on termination of the lease.

C. Land Register of Scotland

Once the lease has been completed, the solicitor 
will arrange for the new lease to be registered 
at the Land Register of Scotland if the term is 
for more than 20 years. A registration fee will be 
payable, again based on the level of rent.

D. Books of Council and Session

Where the term is 20 years or less, the solicitor 
will arrange for the new lease to be registered in 
the Books of Council and Session and for extracts of 
the registered lease to be obtained. A registration 
fee is payable for registration and provision of one 
extract. Further extracts can also be requested for 
an additional fee.
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Appendix 1: terminology

Term Description

Alienation The disposal of an interest in leasehold property (sometimes called ‘parting 
with possession’). It includes assignation, sub‑letting/underletting, granting 
a charge over the tenant’s interest and sharing occupation.

Assignation The transfer of a property interest from one party to another.

Break clause A clause enabling either the landlord or the tenant to terminate a lease
before its contractual expiry date.

Common parts The areas of the building used by all occupiers (for example, lifts, 
stairwells, passageways, reception areas, communal toilets and parking 
areas) excluding the premises.

Demised premises The premises that are the subject of the lease.

Dilapidations The state of disrepair of the premises at the end of the lease.

Fitting‑out Alterations made to the premises in readiness for the tenant’s occupation at 
the start of a lease.

Guarantor A person who offers security for the payment of a debt or the performance 
by the tenant of its obligations under the lease.

Heads of terms A document, which is not legally binding, that sets out the terms of a commercial 
transaction agreed in principle between parties during negotiations.

Irritancy Where a landlord seeks to end a lease by re‑entering the property following 
non‑payment of rent, a breach of obligation by the tenant or the tenant’s 
insolvency (similar to ‘forfeiture’ in England and Wales).

Licence to occupy A grant of permission to occupy the premises.

Quarter day The four days marking the beginning of each quarter of the year, 
traditionally regarded as the days for paying rent, and which fall on 28 
February, 28 May, 28 August and 28 November.

Quiet enjoyment Protection for a tenant from disturbance to its use and occupation of the 
premises through the exercise of adverse rights over the premises or over 
other neighbouring land occupied by the landlord or some person for whom 
the landlord is responsible.

Reinstatement The obligation of the tenant to return the premises to their original 
condition if the tenant has carried out any alterations to the premises.

Rent The consideration paid by the tenant for the exclusive occupation of 
the premises.

Rent deposit An amount of money paid by the tenant to the landlord as security in respect 
of the performance of the tenant’s obligations contained in the lease.

Rent review The mechanism to revise the rent at specified intervals during the term of 
the lease (usually every five years).
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Term Description

Renunciation An agreement between the landlord and the tenant for the lease to be 
ended and the premises to be handed back to the landlord before the 
end of the term (equivalent to ‘surrender’ in England and Wales).

Schedule of condition An evidential record of the state of the premises at the beginning of
the lease.

Schedule of dilapidations A list of outstanding repair and maintenance items that have accrued 
under the tenant’s obligations and that is usually served by the landlord 
at the end of the tenancy.

Service charge An amount payable in respect of repairs, maintenance and services 
provided by the landlord to the premises/building. This usually arises 
when the premises form part of a building.

Sharing occupation Sharing occupation of the premises with a third party.

Sub-letting The means by which the tenant grants a further lease (known as a 
‘sub‑lease’) of the premises or part of the premises to a third party (usually 
called a ‘sub‑tenant’) for either the whole period remaining under the lease 
or for a period of less than the remaining term of the lease.

Tacit relocation The automatic continuation of a lease after its expiry by operation of 
law because neither party has served appropriate notice to terminate 
the lease.

Term The length of time for which the lease runs.

Upwards only A type of rent review that only allows the rent to increase (and not to 
decrease below the level of rent paid before the rent review date).

Yielding up The tenant handing back the property to the landlord at the end of 
the lease.
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Appendix 2: useful websites

British Property Federation

www.bpf.org.uk

Land and buildings transaction tax guidance

www.revenue.scot

Office of the Scottish Charity Regulator

www.oscr.org.uk

Registers of Scotland 

www.ros.gov.uk

RICS Service Charge Code - Scotland

www.rics.org/uk/knowledge/professional‑guidance/codes‑of‑practice/service‑charges‑ 
in‑commercial‑property/

Scottish Property Federation 

www.scottishpropertyfederation.org.uk
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VAT flowchart for charities
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VAT flowchart for charities

This flowchart provides an overview of the VAT position on the supply by a charity of welfare-related 
goods, services or advice. It is only an outline and should be read in conjunction with the guidance 
provided by HMRC (www.gov.uk/vat), in particular HMRC VAT Notices 701/1 (Charities) and 701/2 
(Welfare). Charities are not ordinarily outside the scope of VAT and therefore if you are in any doubt as to 
the VAT position of your charity, you should seek legal advice or contact HMRC directly. Failure to register 
and/or account for VAT can lead to severe penalties.

Definitions

Consideration for a particular supply, is everything that the supplier receives for making that 
supply (regardless of whether it is monetary) that is directly linked to the making of 
that supply.

Distressed in relation to a person, means someone who is suffering pain, grief, anguish or 
severe poverty (this does not include the unemployed).

Taxable Supplies are supplies of goods or services made in the UK other than an exempt supply (such 
as a supply of Welfare Services) or a supply that falls outside the scope of VAT 
(because, for example, no Consideration is payable).

Welfare Advice is advice or information (or goods whose purpose is wholly, or almost wholly (at least 
90%), the giving of advice or information) that directly relates to:

I. the care or protection of children and young people; or 

II. the physical or mental welfare of elderly, sick, distressed or disabled people.

However, any advice that directly relates to a specific individual is not 
‘welfare advice’.

Welfare 
Services

are services that are directly connected with:

I. the provision of care, treatment or instruction designed to promote the physical 
or mental welfare of elderly, sick, distressed or disabled persons; or

II. the care or protection of children or young people.

http://www.hmrc.gov.uk/vat)
http://www.hmrc.gov.uk/vat)
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You must register for 
VAT. VAT should be 

payable at the reduced 
rate of 5% in respect 

of the Welfare Advice, 
or 0% in respect of 

advice or information 
in the form of a book, 
leaflet, pamphlet or 

similar item (see HMRC 
Notice 701/10).

You must register 
for VAT although 

your supplies may be 
zero‑rated. ***

No need to register for VAT or to 
charge VAT on supplies of these 

goods/services.

Do you make other Taxable 
Supplies as well?

You must register for VAT. VAT 
should be payable at the reduced 

rate of 5% in respect of the 
Welfare Advice, or 0% in respect 
of advice or information in the 

form of a book, leaflet, pamphlet 
or similar item (see HMRC Notice 
701/10). Further advice should be 
sought as VAT may also be payable 
on the other Taxable Supplies at 

different rates.

Do you make other Taxable  
Supplies as well?

You must register for VAT. Further 
advice should be sought as VAT 
may also be payable on other 
Taxable Supplies at different 

rates. ***

Do you make any supplies of goods 
or services in return for any form 

of Consideration?

(This includes certain types of 
donation*)

Are you a charity that solely 
provides Welfare Services or goods 

connected with those Welfare 
Services?

Is the total consideration you 
receive for making Taxable 

Supplies over the current VAT 
registration threshold?**

Are you a charity that supplies 
Welfare Advice

Do you supply specialised goods 
or services to disabled persons 
for their personal and domestic 
use, in order to make their lives 
more manageable/comfortable 

(for details see HMRC VAT Notice 
701/7)?

Might your supplies fall within any 
exempt, zero‑rated or reduced 
rate categories unrelated to the 
provision of Welfare Services or 

Welfare Advice?

You must register for VAT. VAT will 
be payable at the standard rate 

of 20%.

Further advice should 
be sought as to your VAT 

treatment.

Yes

No

No

Yes

No

Yes

Yes

Yes

Yes

Yes No

No

No

No

No

Yes

* Certain donations may attract VAT. The general rule is that if a monetary donation is freely given, it is not Consideration for 
any supply and so is outside the scope of VAT. However, the donation must be unconditional such that the donor (or a third 
party) does not receive (and has not received) anything in return for the payment (apart from a basic acknowledgement of the 
donation such as a thank you note or lapel flag) and there are no conditions attached to the payment other than a provision to 
ensure the money is spent for its intended charitable purpose. See section 5 of HMRC VAT Notices 701/1 (Charities) for more 
information on the VAT treatment of charity income.

**  The VAT registration threshold changes every year. To find the current threshold, search on the gov.uk website under 
‘VAT registration’.

***  If all the supplies you make are zero‑rated, you can, if you wish, ask HMRC to exempt you from VAT registration. It may not 
always be in your interests to do so and you should seek further advice.
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